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This is a comprehensive, up-to-date reporter on all phases of bankruptcy 
law and practice. Coverage includes: the Bankruptcy Act, with all amend- 
ments effected by the Chandler Act, rules for bankruptcy practice and 
procedure as established by general orders of the U. $. Supreme Court, 
forms as issued by the U. S. Supreme Court, and the like. Amendments, 
changes and additions to the law, general orders and forms are reported 
promptly. 


Known in addition as the swiftest, most complete reporter of new 
bankruptcy and debt readjustment decisions, this specialized publication 
keeps subscribers in continuing touch with the many new developments in 
this field. 
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I it is ‘interstate carrier law’ 


interest and importance. 


— interstate carrier law affecting transporta- 
tion by motor vehicles or water—it is reported fully, accurately, helpfully! 
Here is a veritable, living encyclopedia of working facts and data, statutes, 
regulations, rulings, court and administrative decisions, forms, reports, and 
instructions concerning the important federal regulation of motor carriers, 


water carriers, and freight forwarders. 


For, always and ever CCH's FEDERAL CARRIERS REPORTS swiftly, 
faithfully hurry to subscribers the latest twist and turn of events of pertinent 
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The swift regular issues of CCH's widely-used LIQUOR CONTROL LAW 
REPORTS—FEDERAL span the whole workaday world of developments under 
the Federal Alcohol Administration Act, the Internal Revenue Code, and 
Tariff Act, as well as control and enforcement statutes, amendments and 


supplements—and other federal regulatory laws. 


Issue after issue speeds to subscribers the last word, the latest details 
on what's happening, law-wise, in this field—new and amendatory federal 
“liquor'’ statutes, regulations, rulings, court decisions and other new de- 
velopments. As a subscriber, you always know the what's what and why 


of all changes and new developments—os they break. 


Write for complete details on these or any other fields of interest. 
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In This Issue 





Justice Jackson Considers 

Place of Advocate 

Speaking at the dedication of the new 
law building at Stanford University, 
justice Robert H. Jackson noted that 
lawyers trained in modern law 
schools are legal scholars rather than 
advocates. In this article taken from 
his address, he considers what this 
means to the profession and suggests 
a method of giving lawyers training 
as advocates in law school. (Page 


607.) 


Harry D. Nims Examines 

Growth of Pretrial Conference 

During the last two years there has 
been increasing interest in the use of 
pretrial conferences in federal and 
state courts. Such conferences, ac- 
cording to lawyers familiar with the 
practice, frequently save a great deal 
of time for both the court and the 
parties when the actual trial begins. 
Harry D. Nims of the New York Bar 
describes how the work of the pre- 
trial committee of the Judicial Con- 
ference of the United States, under 
the chairmanship of Judge Alfred 
P. Murrah, has contributed to the 
interest in pretrial as a means of 
promoting speedy termination of liti- 
gation. (Page 611.) 


How Far Have States Met 

Minimum Judicial Standards? 

In 1937, a group of judges, lawyers 
and law professors in the Section of 
Judicial Administration of the Amer- 
ican Bar Association, under the lead- 
ership of Chief Judge John J. Parker 
of the United States Court of Ap- 
peals for the Fourth Circuit, set 
about formulating recommendations 
for the standards necessary to make 
our legal procedure more efficient. 
A recent book edited by Arthur T. 
Vanderbilt and published under the 
auspices of the National Conference 


of Judicial Councils surveys the ex- 
tent to which these standards for im- 
proving the administration of justice 
have been accepted throughout the 
country. In this article, Charlies O. 
Porter of the Oregon Bar summarizes 
the findings reported in the book. 
(Page 614.) 


Professor Patterson Discusses 

John Dewey and the Law 

Professor Edwin W. Patterson of the 
Columbia Law School was asked to 
prepare an essay on the influence of 
Philosopher John Dewey on the law 
for inclusion in a book dedicated to 
Dewey on his ninetieth birthday. 
This is the article that he wrote eval- 
uating Dewey’s thought about the 
law. (Page 619.) 


Dean Coffman Proposes 

a National Bar Examination 

The Dean of the School of Law of 
the University of California (Los 
Angeles), L. Dale Coffman, writes 
that the matter of a Standard Bar 
Examination has been considered by 
lawyers and law teachers for the last 
two decades, but that financial prob- 
lems have stood in the way of any 
action. In this article, he tells his 
reasons for thinking that a nation- 
wide standard bar examination is 
really an economical means of im- 
proving the quality and fairness of 
the bar examinations of the country. 
(Page 623.) 


Arnold C. Otto Suggests 

“A Home for the American Bar”’ 

The project for a new headquarters 
building for the Association is now 
well under way (see the résumé of the 
report of the Committee on Ways 
and Means in the November, 1949, 
issue of the JOURNAL). In this issue, 
Arnold C. Otto of Milwaukee, Wis- 
consin, urges that members of the 


profession would willingly contrib- 
ute the money build a 
“Home” for the Association if they 
were assured that it would be a struc- 
ture that would reflect the fine tra- 
ditions of the profession. He sug- 
gests that the new headquarters 
building should be of a sort in which 
the American lawyer could take the 
same pride that his English brethren 
take in the fine old buildings of the 
Inns of Court. (Page 626.) 


now to 


Maximilian Koessler Contrasts 
Nazi Law and Democratic Law 


Drawing upon the records of the 
Nuremberg Trials, Maximilian 
Koessler describes how the German 
judges and lawyers allowed the cyn- 
ical Nazis to debase the German legal 
system during the days of the Hitler 
government. He says that the Ger- 
man lawyers, far from attempting to 
oppose the destruction of what had 
once been a great system of juris- 
prudence, often abetted the Govern- 
ment in its persistent attempts to per- 
vert the law for their own ends. He 
contrasts the Nazi courts and lawyers 
with the courts and lawyers of a free 
democratic nation like the United 
States. (Page 634.) 


Does the Constitution Set Up 
‘Preferred Rights’’? 


In 1942, Chief Justice Stone re- 
marked in a dissenting opinion that 
“The First Amendment is not con- 
fined to safeguarding freedom ol 
speech and freedom of religion 
against discriminatory attempts to 
wipe them out. On the contrary the 
Constitution, by virtue of the First 
and Fourteenth has 
put those freedoms in a preferred 
position”. Opinions of the Court 
have since echoed the phrase “‘pre- 
ferred position”. John Edward 
Thornton of the Alabama Bar be- 
lieves that there is nothing in the 
Constitution that sanctions the idea 
that certain rights are “preferred” or 
the corollary idea that other rights 
are secondary. He outlines the prob- 
lem and gives the reasons for his dis- 
agreement. (Page 640.) 


Amendments, 
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1950 ANNUAL MEETING 


Washington, D. C., September 18-22, 1950 


The Seventy-Third Annual Meeting of the American Bar Associa- 
tion and the Thir'y-Second Annual Meeting of The Canadian Bar 
Association will be held jointly, in Washington, D. C., September 
18 to 22, 1950. Further information with respect to the meetings will 


Wills, E t 
be published in forthcoming issues of the Journal. iis, EXecutors 
J and Trustees 


Requests for reservations should be addressed to the Reserva- 
ti D t t, A * B. A iati 1140 North D. b By William J. Grange, New York 
ion Department, American Bar Association, orth Dearborn Bor, Walter R. Staub, CPA, Lybrand, 
Street, Chicago 10, Illinois, and should be accompanied by pay- Ross Bros. & Montgomery; Eugene 
ment of $5.00 registration fee for each member of the Association S Peers Peet Wnt Ce. 


. . ok ws . JUST OUT—NEW REVISED EDITION 
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of hotels, and give us your definite date of arrival, as well as prob- yers, administrators, executors — everyone 

concerned with the handling and disposi- 
able departure date. tion of decedents’ property. 

P ‘ . Recognizes the requirements of every kind 
Detailed announcement with respect to the making of hotel res- of property owner—covers important prob 
ervations for members of the Association may be found in the Jan- lems relating to the law, administration, and 

‘ f th ] 74 accounting of estates and trusts. Standard 
uary issue of the Journal, at page /%. for many, years, new edition incorporates 
latest court rulings and interpretations. Ex- 


The following is a list of Wushington hotels where space is still plains step-by-step procedures for each 

available for the week of the Annual Meeting: Ambassador, An- [peo ce a Jdnd Cupetion; per 

ns napolis, Burlington, Congressional, Hamilton, New Colonial, Ra- 94 probate, administrative and accounting 
: leigh, Roger Smith, Twenty-Four Hundred, Wardman Park, Wash- forms reflect best current practice. Analyzes 





salient features of estate and trust taxes; shows 


ington and Willard. ALL SPACE AT OTHER HOTELS LISTED IN pitfalls to avoid. Operation of living trusts, life 
JANUARY, 1950, JOURNAL NOW EXHAUSTED. ae ee — = 


Corporate Resolutions 
By Isabel Drummond, Philadelphia Bar. 
lime-saving reference for lawyers whose 
work deals with corporate operation, man- 
agement. Abreast of late developments, book 


contains over 1,000 forms covering practical- 

ly every requirement of modern corporate function- 

hninhounne Covien ing. Most resolutions are tested forms from cases in 

state, federal courts which have never been re- 


‘ versed. Considers new branches of the law, litiga- 
tion, developments concerning reorganizations, 
of 





mergers. Revised edition. 814 Pages $10.00 
\- 


; Patent Tactics and Law 


By Roger Sherman Hoar, Massachusetts, 
1 5 () AW A R D Wisconsin, Federal and Patent Office Bars. ® 
Reliable, up-to-the-moment guide to air 
tight patent protection—indispensable to at- 
torneys concerned with patents directly or 
O k M E; RI I ) indirectly. New Third Edition conforms to 
revolutionary changes effected by completely revised 
and renumbered Rules of Practice of U. S. Patent 
Office. Experience-packed advice on avoiding hidden 


snares, dealing with competition. Points out im- 
portant new Federal Tax savings on royalties. 
Contains scores of tested strategic suggestions on 
buying, selling and licensing patents; drawing up 
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iThe Advocate: 
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trial court. 
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| ® This article is taken from an address that Mr. Justice Jackson delivered at the dedi- 
} cation of the new Stanford University Law School building on July 15. In it, he writes 
} of the problems of the legal profession and the law schools, particularly of the diffi- 
culty in preparing advocates for the task of presenting their clients’ cases before the 





}" The future of any American law 
school is bound up with that of the 
\merican legal profession. The pro- 
fession here has been more fortunate 
than in a large part of the world 
where the independence of both 
lawyer and judge has been destroyed 
and they have been reduced to the 
status of civil servants doing the will 
of the government. While that pros- 
pect does not confront us, there is no 
certainty that a slow drift is not in 
the same direction. An increasing 
proportion of the Bar is in service of 
the Government. The judges more 
and more are called on to affirm and 
enforce executive or administrative 
orders without inquiry as to their 
factual foundation or justice and are 
increasingly refused access to sources 
of evidence. The prestige, independ- 
ence and competence of the legal 
profession collectively is of concern 
to each teaching lawyer, as well as to 
each practicing lawyer and judge. 
The lawyer performs the ultimate 
function of serving the welfare of 
lsociety through assuming a variety of 
immediate duties, often in conflict- 
ing rdles. He counsels and represents 
individual interests against the power 
of the state, as well as in controversies 

















between individuals. Also, the lawyer 
is the chief instrument by which so- 
ciety applies its laws and sanctions to 
the individual. Our system also 
throws upon the legal profession a 
certain guardianship of our tradi- 
tional liberties and our legal institu- 
tions. Explosive political and social 
issues must often be adjudged by ap- 
plying constitutional or statutory 
provisions through the cumbersome 
mechanism of the lawsuit. Unfortu- 
nately, both the public and legisla- 
tors too often understand that to 
relieve them from responsibility. 


Law Is No Longer 
Part of Liberal Education 


The difficulty of the legal profession 
in performing these social functions 
to the satisfaction of society is sub- 
stantially increased because the edu- 
cational world has put our specialty 
so much outside of cultural life that 
law is no necessary part of an Ameri- 
can liberal education. It is rarely 
studied except as the working tool ol 
one practical profession. Perhaps we 
will get the measure of this educa- 
tional lapse if we are reminded that 
Blackstone’s Commentaries were 


written, not for professional educa- 





IGuardian of Our Traditional Liberties 


by Robert H. Jackson + Associate Justice of the Supreme Court of the United States 


tion, but for general education of 
young Oxford gentlemen for citizen- 
ship, because, as the author said, “A 
competent knowledge of the laws of 
that society in which we live, is the 
proper accomplishment of every 
gentleman and scholar; an highly 
useful, I had almost said essential, 
part of a liberal and polite edu- 
cation”. 

We are keenly aware that the rules 
which govern the layman’s life have 
become increasingly numerous, de- 
tailed and complex. The lawyer must 
apply them through the adversary 
system of litigation, the ethics of 
which presupposes in the advocate a 
partisanship which people do not 
understand. They censure the lawyer 
for living up to his code on behalf of 
an unpopular client almost as severe- 
ly as for departure from high stand- 
ards of honesty and fidelity. More- 
over, even the educated layman does 
not have enough knowledge of legal 
method to understand how lawyers 
can honestly find so many uncertain- 
ties and conflicts in the law. I am 
convinced that most laymen without 
some instruction in the nature and 
method of the law tend to think of 
it as a complete and closed body of 
writing in which the judge or lawyer 
should find precise and final answers 
to his problem, if only he knew 
enough to open the right book at 
the right page. This leads to a suspi- 
cion that unnecessary controversies 
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The Advocate 


are promoted by lawyers often to 
serve the interests of private clients 
and that judges disagree about them 
only because one side or the other 
lacks competence or learning. It is 
too much to expect that the public 
or the individual client will under- 
stand with so much legislation and 
litigation why, with all that has been 
settled, so much still is in doubt. 
What is this law to which we de- 
vote our lives? I suppose a score of 
plausible answers could be made. 
Whatever more it may be, is it not, 
as between pedagogue and student, 
chiefly a mode of thought, to be prac- 
ticed the 
until it is acquired as a habit? What- 
ever help the student may find in 


under criticism of tutor 


recorded experiences and reflections 
of earlier judges, he will also find 
that the answer to the lawyer’s con- 
crete problem has rarely been written 
out; it must be thought out. And, if 
not before, the young lawyer will 
realize the sharp disparity between 
legal thinking and lay thinking when 
He 
will have to sift out from what the 


he begins to interview clients. 


layman thinks it worthwhile to recite 
much that, in the lawyer’s discipline, 
is immaterial or irrelevant or not 
reliable because it is hearsay or sec- 
He will have to 
probe and search for information 


ondary evidence. 


that, in his thinking, bears more im- 
portantly upon the questions in- 
volved but which to the lay mind 
of And 
throughout his professional life, or 
for that matter his public life, if he 
really is first of all a lawyer, he will 
find that his habit or way of thinking 


seemed no consequence, 


differs from that of laymen by de- 
manding higher standards of certi- 
tude and stricter tests of relevancy. 
Impatient reformers will think him 
technical. But if 
every legislature in the land should 
abolish what are stigmatized as “tech- 
nical rules of evidence”, the lawyer 
the 
herent superiority of direct evidence 


obstructive and 


will stubbornly recognize in- 
over hearsay, of “best evidence” over 
secondary evidence, of expert conclu- 
sions Over nonexpert opinion, of the 
relevant over the irrelevant. These 
relative values can never be repealed 
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or abolished. The lawyer’s thinking 
should, and if he is a genuine lawyer 
it will be, characterized by closer 
adherence to the issue and higher 
standards than 
calling except, perhaps, the exact 
sciences. 


of accuracy any 


autobio- 
graphical nature would make it im- 


Considerations of an 
modest for me to suggest what a law 
school should teach and how best to 
teach it. I am a vestigial remnant 
of the system which permitted one to 
come to the Bar by way of appren- 
ticeship in a law office. Except for 
one term at law school, I availed 
myself of that method of preparation 
which already was causing uneasiness 
—to which feeling I must have added, 
for the system was almost immediate- 
ly abolished. You may be comforted 
to realize that I am the last relic of 
that method likely to find a niche on 
the Supreme Court. 


Art of Advocacy 

Has Been Declining 

But perhaps I can qualify to express 
the opinion that the greatest need 
and opportunity for improvement in 
legal preparation will be found 
where the practicing legal profession 
is most vulnerable on the score of 
performance. This, I believe, is in 
the work of the trial courtroom. It 
seems to me that, while the scholar- 
ship of the Bar has been improving, 
the art of advocacy has been de- 
clining. 

I think the Bar itself has under- 
rated the importance of trial work. 
It has been avoided as less remunera- 
tive, more exacting, and less suitable 
for senior dignitaries than the work 
of the office. It is sometimes forgotten 
that the ultimate test of the work a 
lawyer does in his office is whether it 
will stand up on its day in court. The 
rights of clients, like the liberties of 
our people, are only those which 
some lawyer can make good in a 
courtroom. Character of the lawyer 
in the public mind is likely to be 
fixed by what it sees of the profession 
in trials. So I concern myself today 
with the lawyer as an advocate, an 
officer of the court, a judge, perhaps, 
but always a public character, for 
better or for worse, constituting that 


class from whom, as Woodrow Wil- 
said, we used to draw our 
statesmen. 


son 


Every thoughtful observer must be 
depressed by the tendency of many | 
of our criminal trials to degenerate = 
into partisan wrangling and compe- 
titions in prejudicial, obstructive and | 
contemptuous tactics. It-will not do 
to put all the blame for this on either 
defense lawyers or prosecutors or | 
judges, or even on the legal profes. | 
sion collectively. It behooves us to 
consider the causes of the mob at- 


mosphere which sometimes sur- 
rounds and discredits a criminal 
trial. 


The trial judge has largely lost the 
control of the influences that can be 
brought to bear upon the jury. Our § 


procedural law regarded such con-§ 


trol as necessary to fair trial. 
techniques were designed to keep un- 


reliable testimony such as hearsay |) 
4 


and irrelevant or prejudicial matters} 
from influencing jury deliberations, ) 
by having the judge exclude them 
from evidence. In that way it was 
sought to confine the attention of 
the courtroom to the issues and to 
evidence meeting judicial tests of 
admissibility and subject to contra. 
diction and cross-examination in 
open court. The newspaper made 
this insulation of the jury from out. 
side influences more difficult, but still 
possible. Today, however, the radio, 
television, newsreels, and many edi- 
tions of papers, penetrate nearly every 
juror’s home and bring many in 
fluential communications before 
them, including matter which the 
judge rules to be inadmissible and 
keeps the lawyers from presenting 
in court. For example, long and 
bitter experience convinced courts 
that lay jurors tend to attach an im- 
portance to the mere fact of con- 
fession, regardless of its circum. 
stances, which those familiar with 
such events know it does not merit 
But what is gained for fair trial, 
when the trial judge rules a confes- 
sion out of the courtroom as ob- 
tained by coercion, if the jurors hear 
repeatedly on the radio that the 
defendant has confessed and perhaps 
read the excluded statement in theit 
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newspaper? If made in court, even 
wrongly, such statements could at 
least be answered; but when put be- 
fore the jury out of court, that de- 
fense is impossible. If given in court 
erroneously, a conviction would be 
set aside on appeal. But appellate 
courts cannot protect a defendant 
against false or prejudicial evidence 
introduced by publicity. Whether 
“planted” by prosecutors or police or 


| just published as journalistic enter- 
} prise, such publicity for prohibited 


matter is a serious menace to the 
right of an accused to a fair trial. 
Examples could be multiplied indefi- 
nitely, and it is not always the 
defendant who is the victim, In- 
nuendoes or worse about witnesses 
or parties, on whichever _ side, 
have the same effect of denying a fair 
trial and taking control of the pro- 
ceedings out of the hands of the 
judge. 

Then there are litigants who feel 
that newspapers and radio commen- 
tators marshal the weight of public 
opinion against them. In behalf of 
such, there has been a tendency of 
late to organize picket lines, to make 
visual demonstrations of sympathy 
and to inform the juror leaving or 
entering the courts by placards how 
the crowd feels about the prosecution 
or particular witnesses, or rulings of 
the judge. That such efforts to in- 
fluence, if not to intimidate, present 
a menace to the fairness of the trial 
process and to its repute, needs no 
demonstration. In all fairness, how- 
ever, the picket line, by its very 
crudeness and self-evident impro- 
priety, is likely to offend the juror 
and may therefore constitute less 
actual danger to the administration 
of justice than subtler and more 
respectable forms of communication 
which convey influences to the mind 
of the juror without offending him. 

All of these methods of by-passing 
the judge with communication to the 
jurors are defended upon the same 
ground—that they are exercises of 
freedom of speech and of press. Su- 
preme Court decisions are cited in 


iat the) support of each. It is true that the 


perhap 
in thei 











Court has broadly assimilated picket- 
ing to free speech (Thornhill v. Ala- 


bama, 310 U. S. 88). It has also sharp- 
ly limited the power of trial judges 
to punish newspaper efforts to pres- 
court the 
grounds that such efforts are im- 


sure decisions, upon 
munized as part of our constitutional 
freedoms. (Craig v. Harney, 331 U.S. 
367.) 

Fair Trials Require 

Codperation of Public 

Without discussing the merits of the 
arguments for or against such hold- 
ings, it seems obvious that if before 
or during a trial the right to pub- 
licize in- 
separable from our freedoms, then 


inadmissible. evidence is 


the trend of trials to turn on evidence 
and influences beyond control of the 
judge may be expected to continue. 
The custom of prejudging guilt or 
innocence and of injecting evidence 
and opinions upon the trial by pub- 
licity can easily proceed to such a 
point that verdicts in highly publi- 
cized American cases will no more 
really represent the jurors’ dispas- 
sionate personal judgment on the 
legal evidence than do those of “Peo- 
ple’s Courts” we so criticize abroad. 
The plain fact is that courts and the 
legal profession cannot make good 
the constitutional assurance of fair 
trial except with the codperation of 
the agencies that make and convey 
public opinion. If they do not respect 
the judicial process sufficiently to 
forego scooping it, pressuring it, or 
circumventing it, fair trial in this 
country is headed in the direction 
we so deplore when we see examples 
of farcical trials abroad. 

But we must not allow these ex- 
ternal influences to be invoked to ex- 
onerate our own profession for the 
threatened disintegration of the 
criminal trial process. There is often 
ground to suspect that the forces that 
pressure the courtroom from the 
outside have had aid and comfort 
from the inside. And disorderly, ob- 
structive, contemptuous or defiant 
demonstration within the courtroom 
can only be charged to lawyers. The 
problem would be less difficult if it 
were due only to a purpose to dis- 
credit courts and judicial proceed- 
ings. But the more subtle danger is 
from the growing attitude that judi- 





The Advocate 


ROBERT H. JACKSON 





cial control of the proceeding is a 
that a 
ought to be a cockpit without rules, 
the trial a free-for-all, into which the 
participants are free to throw any- 


sort of tyranny, courtroom 


thing they please. Many of these 
seem to have been influenced by the 
philosophy (which they often quote) 
expressed in a recent dissent in the 
Supreme Court that “Freedom of 
speech in the courtroom deserves the 
same protection” as freedom of press 
and speech outside of court. (Fisher 
v. Pace, 336 U.S. 155, 163.) 

The analogy is so inconsistent with 
any kind of orderly legal procedure 
that it could hardly have been in- 
tended by the authors to be taken 
literally. If a trial, civil or criminal, 
is to have any semblance of order 
and its result is to be accepted as a 
sound judgment on evidence, it must 
be a controlled and disciplined pro- 
ceeding from beginning to end. 
Neither lawyers, parties nor witnesses 
can have freedom to speak irrelevant- 
ly, intemperately or out of their 
proper turn. None have freedom to 
speak of things which are excluded 
because prejudicial or immaterial. 
Adversary System 
Is Susceptible to Abuse 
The adversary system which we em- 
ploy in litigation in America is 
peculiarly susceptible to abuse. It 
relies on self-interest to bring out 
both sides of the case. This presup- 
poses and stimulates partisanship in 
the lawyers. Even the best trial 
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The Advocate 


lawyers, if unrestrained by an alert 
and able judge, sometimes yield to 
the temptation to overstep. 

This combat theory of litigation, 
particularly in criminal cases, has 
carried in this country to 
lengths practiced in no other. Con- 
tinental Europe does not employ the 


been 


adversary so much as the inquisito- 
rial system; the judge largely con- 
ducts the trial as an active inquirer 
for truth on behalf of society, not 
merely a receptive and passive mod- 
erator between adversaries. In Eng- 
land, and some other common-law 
countries where the courtroom law- 
yer constitutes a separate profession, 
the barrister accepts employment 
only from the solicitor, who briefs 
him on the facts, and his methods 
must commend him to those who 
judge by professional standards. But 
the United States, neither the 
structure of his profession nor the 
system he employs provides restrain- 
ing influences upon the lawyer’s par- 


in 


tisanship or his tactics. The respon- 
sibility for fair and orderly trial must 
be carried by the trial judge or hope 
of attaining it be abandoned. 

I am convinced that the position 
in our profession which requires the 
most versatility of mind and firmness 
of character is the worthily occupied 
trial bench. I do not belittle the very 
necessary and important réle of the 
appellate court, but I think it has 
been exalted at the expense of the 
role of the trial judge. 

Trial Judge Works 

with Public Looking On 

The trial judge sits alone and does 
most of his work with the public 
looking on. He cannot lean on ad- 
vice of associates or help from a law 
clerk. He works in an atmosphere 
of strife, with counsel, litigants and 
often witnesses and spectators bitter, 
biased, and partisan; and, if the 
presiding judge fails of his part, they 
become demonstrative and disorderly. 

This lone trial judge must make a 
multitude of quick and important 
decisions as the case progresses. He 
must rule immediately and firmly on 
questions upon which appellate 
judges may deliberate for months 
and then divide. He is frequently at- 
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tended by poorly prepared counsel, 
and even diligent counsel may be 
unprepared on questions that are 
not anticipated. In training lawyers 
the law schools are also training these 
future judges, for we do not think it 
compatible with democracy that the 
judiciary, as in some Continental 
countries, be a separate profession 
specially trained for the task of judg- 
ing. Either to preside over a court- 
room or helpfully and successfully 
to conduct cases at its bar is, per- 
haps, less a science than an art. Some 
of the best trial judges I have known 
were not distinguished for learning 
so much as for wisdom and common 
sense and a personality that enabled 
them unostentatiously to dominate 
the courtroom and be master of its 
proceedings. I do not know that it 
would be possible to teach that kind 
of art, but it seems to me that the un- 
solved problem of legal education is 
how to equip the law student for 
work at the bar of the court and for 
assumption, the politicians willing, 
of the work of the trial bench. The 
two are similar in many require- 
ments. 

It may be that the law school em- 
phasizes preparation for appellate 
work at the expense of preparation 
for the trial court. I sometimes sit 
in moot court, through which our 
schools are trying to teach advocacy. 
I find young men carefully trained, 
their research exhaustive, their argu- 
ments penetrating. But they usually 
argue some great issue for which they 
are not likely to be employed dur- 
ing the first twenty years of practice. 
Then, too, they are adapting them- 
selves to an appellate court, which 
no case of theirs is likely to reach for 
some years. But more unrealistical- 
ly, they have been given the complete 
facts of an hypothetical case. The 
difficulty with this is that they are 
started at the wrong end of the 
process. Most lawsuits are ended as 
soon as there is a final settlement 
of the facts. The success or failure of 
young lawyers will be determined by 
the way they investigate and prepare 
and present cases to the triers of 
fact. A surprising number of cases 
every term are thrown out of our 


Court because counsel in the trial 
courts not made adequate 
records, have not preserved crucial 
questions or have not asked appro- 
priate instructions or findings. The 
place to win an appeal, as well as a 
verdict, is in the trial court. 

When I observe these moot courts, 
I cannot help contrasting the law | 
school’s preoccupation with appeals | 
with the emphasis which the old ap- 


have 


gman 2S ae 


prenticeship method of legal prepa- 4 


ration placed on trial work. Of 
course, I do not advocate a return to 7 
the apprenticeship system, for condi- | 
tions in our large offices have made | 
that impossible and always it left 
much to be desired. It was casual and § 
uneven. Too much depended upon | 
the choice of the office, and that 
usually was determined by some ac- 
cident of relationship or acquaint. 
ance. If one were fortunate, he would [7 
serve his clerkship under a good law- 
yer who took a personal interest in 
him as something of a protégé. 

Even at its best, apprenticeship 
left almost everything to the ini- 
tiative of the individual and could 
rarely produce the well-rounded ac 
quaintance with the general body ol 
the law that is the aim of the modern 
If one acquired 
much of the general philosophy of 
the law, it was the result of voluntary 
and self-guided inquisitiveness, or 
what Einstein has called ‘‘a passion 
for comprehension”. 


fen 


aa ana aE: 


law curriculum. 


Apprenticeship System 
Has Advantages 





However, the apprenticeship system 
offered some of the advantages asso- 
ciated with preparation at the Brit 
ish Inns of Court. A young lawyer of) 
promise was soon admitted to the fel. 
lowship of lawyers. He worked with), 
them, negotiated with them, went tof 
court with them, ate with them, and 
—nostalgic admission — drank with} 
them. Waiting about the courthouse 
for a case to be reached or a jury to 
report, he listened to their tall tales 
about cases they had won, laughed 
with them at slips in cross-examina-| 
tion that had cost lawyers their 
verdicts or oversights in proof that) 
led to nonsuits. He came to know) 
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Recent Demonstrations of Pretrial Procedure: 


‘A Step Forward in the Administration of Justice 
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by Harry D. Nims + of the New York Bar (New York City) 


= There seems to be little disagreement that pretrial conferences are an improvement 
in judicial administration, saving the time and effort of the litigant as well as that of 


the Bench and Bar. But the use of pretrial procedures has been slow in growing. Mr. 


in federal and state courts. 


Nims believes that one of the reasons for this has been the lack of understanding as 
to how the conferences can be used to best advantage. He describes the work of the 
pretrial committee of the Judicial Conference of the United States, headed by Judge 
Alfred P. Murrah of the Tenth Circuit, which has been encouraging the use of pretrial 





" Widespread and increasing inter- 
est in pretrial procedure has been 
evidenced in pretrial demonstrations 
which have been held in the past 
two years. 

In 1947, the Judicial Conference 
of the United States created a pre- 
trial committee under the chairman- 
ship of Judge Alfred P. Murrah of 
the Tenth Circuit Court of Appeals. 
From its organization, this commit- 
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encouraging the use of pretrial con- 
ferences in state and federal courts. 

One of the reasons for the rather 
} slow growth of pretrial conferences 
phas been lack of understanding of 
i judges and lawyers as to exactly how 
they could be used to the best advan- 
tage, although almost no one seems to 
question the soundness or desirabil- 
ity of the basic ideas they represent. 

In an attempt to meet this situa- 
tion, this committee has arranged for 
and conducted various demonstra- 
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}tions of pretrial conferences that 
| seem to have been welcomed by law- 
vers and judges. 


On March 13, 1948, Judge Bolitha 
J. Laws, Chief Judge of the United 
States District Court for the District 
of Columbia, presided at a pretrial 
demonstration at a meeting of the 
New Jersey State Bar Association in 
Newark before some 1200 judges and 
lawyers. On this occasion Judge Laws 
pretried -several cases that had al- 
ready been pretried in his court 
in Washington. Walter M. Bastian, 
Francis W. Hill, Jr., and H. Mason 
Welch, all of the Bar of the District 
of Columbia, acted as trial counsel. 


Pretrial Conference Demonstrated 

at Seattle Meeting 

On September 7, 1948, in the federal 
courthouse at Seattle, Washington, 
on the occasion of the Annual Meet- 
ing of the American Bar Association, 
the Section of Judicial Administra- 
tion arranged for a demonstration of 
pretrial procedure, which was con- 
ducted by Judge Laws, assisted by 
John J. Carmody, Francis W. Hill, 
Jr., Walter M. Bastian and W. Cam- 
eron Burton, of the Bar of the Dis- 
trict of Columbia. 


On October 7 and 8, 1949, a dem- 
onstration of pretrial was held in 
Tucumcari, New Mexico, during the 
annual meeting of the state bar asso- 
ciation. Judge Murrah and Judge 
Carl A. Hatch of the United States 
District Court for the District of 
New Mexico presided. Judge Broad- 
dus of Oklahoma was expected to be 
present but was prevented by illness. 
The clerk, marshal and other officials 
of the local United States District 
Court were present and performed 
their usual duties during the dem- 
onstration. Several negligence cases 
then pending in the federal court 
were pretried just as they would have 
been in the court itself. 


Subsequent to this demonstration, 
the First Judicial District Court of 
New Mexico at Santa Fe passed a 
rule to the effect that after February 
1, 1950, no contested action within 
the scope of the Rules of Civil Pro- 
cedure should be set for trial until a 
pretrial conference had been held, ex- 
cept actions in which counsel certi- 
fied in writing to the court “that such 
a conference would serve no useful 
purpose”, but under the rules the 
court of its own motion may require 
such cases to be pretried. 


Nebraska Demonstration 
Attended by More than 500 Lawyers 


On October 21, 1949, a pretrial dem- 
onstration was held at Omaha, Ne- 
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Demonstrations of Pretrial Procedure 


braska, as a part of the program ol 
the annual meeting of the Nebraska 
State Bar Association. Judge Murrah 
presided and assisting him was Judge 
John W. Delehant, United States 
District Judge for Nebraska. Robert 
Van Pelt and George W. Healey of 
the Bar of Lincoln, Nebraska, ap- 
peared as opposing céunsel. A per- 
sonal injury case was pretried which 
was similar to a case which had been 
tried by Mr. Van Pelt and Mr. 
Healey. 

George H. Turner, Secretary of 
the Nebraska State Bar Association, 
reports that more than 500 lawyers 
and judges attended the demonstra- 
tion and that the attendance was 
larger at the close of the session than 
at the beginning. 

On November 9, 1949, a similar 
demonstration was held in Wichita, 
Kansas, in the courtroom of the fed- 
eral court there. About twenty judges 
attended as did some 300 lawyers 
from all parts of Kansas. 

Iwo cases were pretried, One was 
a pollution case that had already 
been tried in the state court: Mc- 
Comb vy. Stanolind Oil & Gas Com- 
pany, 164 Kan. 609, 191 P. (2d) 743. 
Judge Royce R. Savage of the United 
States District Court for the North- 
ern District of Oklahoma explained 
the purposes, functions and benefits 
of pretrial. Judge Delmas C. Hill, 
newly appointed District Judge for 
Kansas, sat with Judge Savage. 

John F. Eberhardt of Wichita re- 
ports that although some of the law- 
yers were familiar with pretrial, 
nearly all the judges and at least half 
the lawyers witnessed it for the first 
time in this demonstration and that 
the consensus was “that the general 
impression was highly favorable”. 

The demonstration was of real in- 
terest because the Kansas legislature 
had recently enacted a pretrial stat- 
ute similar to Federal Rule 16. 

Irwin H. Stearns of Wichita be- 
lieves that, as a result of this demon- 
stration, many Kansas judges are 
using pretrial conferences and that 
they are growing in favor in the 
courts of the state. 

On December 10, 1949, an insti- 
tute was held in the appellate court- 
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room of the Law School of Louisiana 
State University in Baton Rouge un- 
der the joint sponsorship of that law 
school and the Baton Rouge Bar 
Association. It was conducted by 
Judge Murrah assisted by Judge 
Carlos Spaht of the Nineteenth Ju- 
dicial Circuit Court, Parish of East 
Baton Rouge, Louisiana. Allen E. 
Billiot v. Insurers’ Indemnity and 
Insurance Company, a case on the 
docket of the United States District 
Court for the Eastern District ot 
Louisiana, was pretried first. 

Henry G. McMahon, Dean of the 
Law School, writes that ‘‘as a result 
of admissions obtained through 
Judge Murrah’s tactful and adroit 
handling of the proceedings, the is- 
sues were restricted sharply .. . and 
that, had there been time enough be- 
fore the hearing for defendant's phy- 
sician to examine plaintiffs, Judge 
Murrah might have crowned his han- 
dling of the pretrial conference with 
a compromise reached at that time”. 


Pretrial Conferences 

Save Time , 

A second case Breaux v. Laird, on 
the docket of Judge Spaht, was pre- 
tried to illustrate the possibilities of 
pretrial under Louisiana practice. 
Participating counsel estimated that 
from a day and a half to two days of 
trial time had been saved in this 
case. Some 150 lawyers and judges 
attended. 

At the midwinter meeting of the 
Georgia Bar Association, at Atlanta 
in December, 1949, Judge Robert L. 
Russell presided at a pretrial dem- 
onstration which was conducted by 
Charles J. Bloch of Macon and Rob- 
ert B. Troutman of Atlanta at which 
a hypothetical case was pretried. 
More than 300 lawyers from all over 
Georgia were present. 

Early in 1950, Judge Johnson J. 
Hayes of the United States District 
Court for the Middle District of 
North Carolina conducted a pretrial 
clinic at Durham. Two members of 
the Bar appeared before him and 
pretried two cases. During this dem- 
onstration Judge Hayes suggested 
that a judge in the Eastern District 
of North Carolina and one in the 


Western District of North Carolina 
be selected by the Governor and sent 
into each district at a time to be 
named for the purpose of holding 
pretrial conferences in all cases in 
which they were requested by coun- 
sel, the Bar in each county to be noti- 
fied in advance of the conferences, 
which were to be set at a time when 
the court was not in session. Judge 
W. C. Harris, Resident Judge of the 
Seventh Judicial Circuit of North 
Carolina, is advocating this program 
and is seeking the help of the Bar and 
Superior Court judges. He states that 
he believes that pretrial conferences 
will go a long way toward meeting 
the greatest criticism of courts in his 
state, namely, that it takes too long 
to get a case to trial and that many 
trials take more time than is war- 
ranted by the importance of the liti- 
gation. 

Another demonstration was held 
on January 7, 1950, by the Laramie 
County Bar Association at Cheyenne, 
Wyoming. Judge Murrah and Judge 
Picket, members of the Tenth Cir 
cuit Court of Appeals, Judge Ken- 
nedy of the Wyoming Federal Dis- 
trict Court, Judges Riner, Blume and 
Kimball of the Wyoming Supreme 
Court and numerous lawyers, to- 
gether with Dean Hamilton, several 
other members of the faculty and the 
senior class of the Law School of the 
University of Wyoming, attended. A 
room in the Plains Hotel had been 
converted into a regular courtroom, 
with the usual court officers in at- 
tendance, Judge Murrah and Judge 
Kennedy presided over the pretrial 
of a suit involving permanent in- 
juries from a fall in a hole in a street. 

Harry B. Henderson of Cheyenne 
believes that under normal circum- 
stances the trial of this case would 
have taken four or five days, but that 
the pretrial reduced the trial time to 
about two days. 


Judges Like 
Pretrial Procedure 


A number of pretrial conference | 


demonstrations were held last year in 
Oklahoma. H. T. Tumilty, of Okla- 
homa City, Chairman of the Com- 
mittee on Continuing Legal Educa- 
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tion of the Oklahoma Bar Associa- 
tion, writes: 

These conference demonstrations 
utilized actual cases. . . . There were 
negligence cases, some involving real 
estate titles, some on written contracts 

... Many of our State courts, both in 
the metropolitan areas and also in 
the less populous districts, are using 
pre-trial conferences regularly. I have 
had occasion to discuss the matter 
with judges of such courts, and all of 
them have stated that the use of pre- 
trial has proved to be very satisfactory 
to the courts, resulting in the saving of 
considerable time and expense, and 
that they have found a gratifying 
willingness on the part of attorneys to 
cooperate as they have become more 
accustomed to the use of pre-trial. 
In June 1949, Mr. Tumilty pre- 

pared the following description of 
these demonstrations: 


Because of their familiarity with 
the pre-trials, members of the Federal 
Judiciary were requested to aid in the 
demonstrations; and they responded 
most willingly. At the demonstrations, 
preliminary statements were made by 
the judges as to the history, nature, 
methods and purposes of pre-trial 
conferences and the important place 
they hold in the administration of 
justice. Then the trial judges called 
cases regularly on their dockets which 
had been set for pre-trial conference, 
and conducted the pre-trials. Thus 
pending cases were used, and those 
attending witnessed the original pre- 
trials in actual cases in what might be 
termed a laboratory demonstration, 
without any rehearsal of what was to 
take place during the conferences. 
After the dockets were completed, the 
judges made such additional comments 


as they deemed advisable, drawing 
illustrations from the conferences just 
completed; and the programs were 
closed after allowing questions and 
comments from any in attendance. In 
some instances, state judges also partic- 
ipated by setting some of their cases 
for pre-trial and conducting confer- 
ences in the same manner. 

These demonstrations have proved 
to be exceedingly effective. Next to 
participation as counsel in such cases, 
the opportunity to observe the pre- 
trial of actual cases gives the most 
information in the shortest time. Ex- 
ceptionally keen interest on the part 
of state judges and the lawyers was 
manifested in every instance. Approxi- 
mately one thousand lawyers attended 
the seven programs held in different 
sections of the state. We have their 
testimony as to the great value of the 
demonstrations. Not only were the 
lawyers enlightened for the benefit of 
their own practice, but, which is more 
important, the programs clearly dem- 
onstrated that the pre-trial confer- 
ence is one of the most valuable and 
useful tools available for a speedier, 
more economical and satisfactory ad- 
ministration of justice, in keeping with 
the application df principles of sound 
common sense in the almost sacred 
business of settling matters submitted 
to judicial inquiry. 

For several years past, the annual 
meetings of the Judicial Conference 
of the Federal Judges in the Tenth 
Circuit have included pretrial dem- 
onstrations directed by Chief Judge 
Orie L. Phillips of that court. At 
these conferences, federal and state 
judges have conducted demonstra- 


Demonstrations of Pretrial Procedure 





Harry D. Nims specializes in unfair com- 


petition and trademark law. He was a 
member of the New York Commission on 
the Administration of Justice, 1931-1935, 
and of the Judicial Council of New York, 
1934-1950. He is the author of Unfair 
Competition and Trade Marks. 





tions participated in by counsel of 
record in the cases pretried. 

The Pretrial Committee of the 
Judicial Conference of the United 
States and the Pre-trial Procedure 
Committee of the Section of Judicial 
Administration of the American Bar 
Association have in preparation a 
small book on pretrial to be pub- 
lished by Baker, Voorhies and Com- 
pany, which should be in circulation 
by September. 


‘Be ANGLO-SAXON doctrine of supremacy of law was maintained through 
constructive juristic activity. The respect of English-speaking peoples for law 
and order has frequently been remarked. Their patient adherence to consti- 
tuted authority under conditions which lead to revolution in other countries 
has often been noted. Such adherence is not due to an abject submission on 
the part.of the people, but to the fact that the law has generally been made 
worthy of their respect. Order has not been maintained by arbitrary will and 
intimidating force, but by the adjustment of rules, principles, and standards 
so that the law could expand to meet man’s ideas of natural right and in- 
herent justice, and square with his sense of sound reason and practical utility. 
The influence of the profession continued to work in two ways. While it 
continually adjusted the law to man’s growing needs, it also continuously 
expanded man’s understanding of the need of the law. 


—Rosert N. WILKIN, The Spirit of the Legal Profession, 


Yale University Press, page 136 
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The Extent of Their Acceptance 


by Charles O. Porter - of the Oregon Bar (Eugene) 


® The latest volume in the judicial administration series published by the National 
Conference of Judicial Conferences is Minimum Standards of Judicial Administration, 
edited by Chief Justice Arthur T. Vanderbilt of New Jersey. In this article, Mr. Porter 
summarizes how far the various states have gone in achieving the minimum standards 
considered necessary to make our court procedure work. 








































® In his introduction, the editor of 
Minimum Standards of Judicial Ad- 
ministration,’ Arthur T. Vanderbilt, 
concludes with these words: 

The minimum, practical standards 
of judicial administration of the Amer- 
ican Bar Association present a definite 
challenge to all who understand the 
importance in our system of govern- 
ment of respect for law, for respect for 
law is impossible without respect for 
the work and the working methods of 
the men, both judges and lawyers, who 
help administer the law. It is in the 
courts, and not at the hands of the 
chief executive or the legislature, that 
men and women feel the keen, cutting 
edge of the law, and they therefore 
judge the law by what they see and 
hear in courts, and by the character 
and manners of judges and lawyers 
quite as much as by the law itself. 
Viewed in this light what seems at 
first blush to be a mere matter of 
judicial and procedural machinery 
suddenly is seen to be of prime im- 
portance, when we recall that it is 
this very matter of machinery—the 
anachronisms, the technicalities and 
the absurdities of procedure and the 
inexcusable delays in getting to the 
disposition of the merits of contro- 
versies—along with occasional malad- 
justments of judicial temperament or 
character that has in many places been 
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creating disrespect for law at a time 
when everyone should be continually 
conscious of the fundamental prin- 
ciple that it is the law alone and its 
adequate enforcement that make in- 
dividual liberty possible. What more 
important cause can there be to en- 
gage the support of any intelligent 
citizen, be he lawyer or layman? To 
such patriotic citizens as may be in- 

terested in these vital matters in a 

time of unrest and doubt, this volume 

is tendered not as a literary effort but 
as an arsenal of facts. 

The purpose of this article is to 
draw upon this “arsenal of facts” to 
see how near the several states are to 
the realization of these “minimum 
practical standards” and how the 
states rank among themselves. 

A necessary preliminary is a word 
about Judge Vanderbilt himself and 
the standards with which he and his 
coworkers measured—and too often 
found wanting—the procedural sys- 
tems and laws in the United States. 
If these standards were products of 
the wishful thinking of dreamy do- 
gooders, then we could pass them by. 
However, the facts are quite the 
reverse. 

Now Chief Justice of the Supreme 


Minimum Standards of Judicial Administration: 


Court of New Jersey, Arthur Vander- 
bilt has been outstandingly success- 
Tul as a practicing lawyer, a law 
school professor and dean, president 
of this Association and of the Amer- 
ican Judicature Society, and as a 
political boss (in the best sense). In 
1948 he was the fifteenth man to re- 
ceive the Association’s Gold Medal. 
See “Arthur T. Vanderbilt: Chief 
Justice of the New Jersey Supreme 
Court” in the September, 1949, issue 
of the JourNAL, 35 A.B.A.J. 740. It 
is no coincidence that Judge Vander- 
bilt’s state, New Jersey, takes top 


honors for high judicial standards 


according to the tabulations set forth 
in this article. 


Standards Approved 
More than a Decade Ago 


The standards, originating as the 
recommendations of distinguished 
committees under the general chair- 
manship of Judge John J. Parker, 
have had the unanimous approval 
of the Association for more than a 
decade. Judge Vanderbilt emphasizes 
that these are the minimum stand- 
ards necessary in a practical way to 
make our court procedure work in 


the twentieth century. 


When the standards were first set 


up, he wrote: 





1, Judicial Administration Series, published by 
the Law Center of New York University for the 
1949, 


National Conference of Judicial Councils, 
752 pages, $7.50. 
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They are entirely utilitarian in their 
objective. They were prepared with a 
realistic consciousness of the very gen- 
uine difficulties involved in inducing 
our judges and our lawyers to change 
any of their working habits in the 
field of judicial procedure. Hence the 
recommendations of the seven com- 
mittees are limited in number to those 
matters which are absolutely essen- 
tial if the administration of justice in 
America is to be responsive to the 
needs of our times. The recommenda- 
tions are confined to matters of funda- 
mental importance—I might almost 
say of rudimentary importance. They 
are matters on which all who have 
taken the time to reflect are in sub- 
stantial agreement. Some day—and, I 
hope, in the not too distant future—a 
more enlightened generation will look 
back on these reports and wonder 
that it should have been necessary to 
write them, necessary to agitate for 
the recommendations set forth in 
them, and necessary, perhaps, in some 
states to invoke the aid of enlightened 
and farseeing laymen to bring about 
their adoption. These reports, let me 


make it very clear, are not intended to 
be all inclusive in scope, nor definitive 
in objective. They are merely ad in- 
terim contributions to the solution of 
practical problems of paramount im- 
portance to litigants in this country. 


The gathering of the facts began 
in 1940. The Association assigned 
the task to the Section of Judicial 
Administration and the Junior Bar 
Conference. These groups enlisted 
the aid of the National Conference 
of Judicial Councils. Many out- 
standing lawyers, both men and 
women, set to work in the ensuing 
ten years distributing and tabulating 
questionnaires. At least two persons 
from each state, generally a judge 
or a practitioner and a law school 
professor, checked the summaries. 


Vanderbilt Book Shows Extent 
of Acceptance of Standards 


The degree of acceptance or nonac- 
ceptance of the standards on a na- 


Minimum Standards of Judicial Administration 






CHARLES O. PORTER 


Assistant to Director of Survey of the 
Legal Profession 





tionwide basis is indicated on sixty- 
two maps in Minimum Standards 
of Judicial Administration. White 
means acceptance, black means non- 


























: EXTENT OF ACCEPTANCE, BY EACH STATE, 


MAPS MAPS 
62 — — ———__—— — 62 
a lable J is Te 


$5 ——_________ OF AMERICAN BAR ASSOCIATION —__—_—_—__—<s 


: MINIMUM STANDARDS OF JUDICIAL ADMINISTRATION 




































































































































































“tw ee Based on Highest Ratings (White) and Lowest Ratings (Black) ; Tae kn 
45——_— —_ ns ren — 45 
40— — —--- 40 
me ” = . 
35——________— | 35 
ae | Black Median z 
e 1 hite Median 7 * 
} +4 }— ——— ——____—_—_- He 30 
—~ ee _ — ee —_— — 
w” 4 << 
w Z\ia Zila 
: 5 slicllell_lielie =\|z\(e\(o sz 
< 3 all <r eS « < t} jo} ES) 4 olla 
aiisiigielle xis] HSlelalelelellelisi] HSie\\<\(£laiisi| |/S1|_|/siaisialiall | |ll| elleliz 
DAE lollalia alla olla 4}/Sila) Fiail|S||Zi|o | |WIo o}/z\|> o 2}/<)/S)/S//2 
Z}|S} la} |wiz|/o Sllz >||= St lol Gilallaliaiia FS) /=H/Fhlxi|x Z}/O}/H} lw] |x] ix] lwilo z= s 
EON Zilaiia Z\\< eZ KHPNSliSllallolisii= jibe SISNZNONENE NZI /=ZZIS Si lilo 
Ella\lallatalls 5/511| |S lla] sill isl S| eile t St el (ell SHH Stl Sl Sllsil el Ellalieisiislial sie Slelieiz 
Slollololl sila 2}|z2 | ber] SS) /S |S] | S/S] Sl |Z Zilziiziiz™ SSN SSI 2 DONE MES >I S SSE 














































































August, 1950 * Vol. 












Minimum Standards of Judicial Administration 


+1; Lowest Rating 


—] 


Extent of Acceptance of Minimum Standards of Judicial Administration 


Based on: Highest Rating 
(Intermediate Ratings 








Rank Order of States 


| on Basis of Total Score 


Rank Order and Scores of States 
in Each of the Nine Chapters Having Comparative Maps 






















minus | Highest} Lowest 
Lowest| Ratings} Ratings 


v 


Pretrial 
Confer- 


ences 


(1 map) | (11 maps) 


VI 


Trial 
Practice 

















































2 ||*CALIFORNIA 
3 || DELAWARE 422 
4 || WISCONSIN 
¢ 5 || COLORADO 
| 




















R | | 
A | Ranking of States Highest 
N | Ratings 
K | (62 maps) 

“ie 
N *Integrated Bars Ratings 
( 

1 || NEW JERSEY | +35 | 











} to || MINNESOTA +15 
\ 7 || NEW HAMPSHIRE — | +15 
{ axa MASSACHUSETTS 14 
9 ||*SOUTH DAKOTA | +14 
10 ||*NORTH DAKOTA | 413 
{11 ||*NORTH CAROLINA | +12 
Ler || ‘WASHINGTON | +12 
f 13,]] OHIO | +11 
14 || PENNSYLVANIA | +11 
(15 | ILLINOIS | +10 
and | 
16 ||} NEW YORK | +10 
“17 ||*ARIZONA | 48 
18 ||*NEW MEXICO | +8 
(19 || CONNECTICUT +7 
| IOWA +7 
° ll MARYLAND 7 | 
22 || RHODE ISLAND +7 | 
| 23 | *OREGON +6 
} © ||*TEXAS +6 
(25 || VERMONT | +6 
26 ||*MICHIGAN +4 
to || *MISSOURI +4 
los ||*UTAH +4 
29 || INDIANA +2 
f 30 ||*FLORIDA +1 
31 || -wyoMING +4 
¢ 32 || KANSAS 0 
33 || "NEBRASKA 0 
( 34 || GEORGIA 2 
4 to || MONTANA = 
36 |] TENNESSEE | -2 
37 || *OKLAHOMA TS 
38 || *IDAHO EB 
¢ 39 || *LOUISIANA 5 
to || SOUTH CAROLINA | —5 
41 *VIRGINIA | —5 
42 || MAINE ~8 
43 ||*WEST VIRGINIA ~9 
44 ||*KENTUCKY 10 
45 ||*NEVADA | —11 
46 || *ARKANSAS —13 
47 ||*MISSISSIPPI ~15 
48 ||*ALABAMA ~16 























| 
+-3\Ariz. 


+3)coto. 


+3)Conn. 
| 
+2|Del. 


+2)Fla. 
| 
se a 


i se 


+2\Iowa 


42/Mo. 


Mont. 
Nebr. 
N.H. 
N.J. 
N.M. 


Pa. 
S.Dak. 
Tex. 
Utah 
Vt. 
W.Va. 
Wisc. 
Ark. 
Mass. 





0} Mich. 


0|Ore. 


Wash. 
Ala. 
Cal. 
Ga. 
Ida. 
Kans. 
Ky. 
La. 
Me. 
Md. 
Minn. 
Miss. 
Nev. 
N.Y. 
Okla. 
IRI. 
'S.Car. 


2/Tenn. 





Wyo. 


N.Car. 
N.Dak. 
+1 [Ohio 


+1 


HIN,J. 


+1 
+1 
+1 
+1 
+1 
+1 
+1 
+1 
+1 
+1 
+1 
+1 
+1 
+1 


+1 


+1 


+1 


+1 


+1 
+1 
+1 


+1 


0 
—1 
—1 
—1 
-1 
-1 


—1 
—1 
—1 
—1 


~} 
=f 


j 
Mass. 


Del. 
N.H. 
R.I. 
Vt. 
Cal. 


Ariz. 
Ill. 


N.M. 
N.Y. 


Pa. 
Utah 


Colo. 
Ida. 


Iowa 


Ohio 
Ore. 


Md. 


Wyo. 
Ga. 


Me. 


Fla. 
Ind. 


Tex. 


Ark. 
Ky. 
La. 
Miss. 
Va. 


Ala. 
Nev. 
Mo. 





Conn. 


Minn. 


Mich. 


N.Car. + 


Wisc. 


Kans. 


Mont. 
N.Dak. 
S.Dak. 
Nebr. 
S.Car. 
Wash. 


Tenn. 


Okla. 


W.Va. 











VII 
Evidence tn 
(15 maps) | (15 maps) 
S.Dk. +10|N.J. +10 
Minn. +4|Wisc. +7 
Del. +3)" +6 
I. = +3|La. +5 
5|Mass. +3|/Minn. +5 
SINJ. +3) +5 
5|N.Car. +3)N.Dak. +5 
5JOre. +3 +5 
5|Wash. +3]Wash. +5 
+5|Wisc. +3 it +4 
5|Cal. +2 +4 
Conn. +2 +4 
La. +2 +4 
Mont. +2 +4 
N.Dak. +2|S.Dak. +4 
Ohio +2/Ga. +3 
3iR.I. +2/K +3 
+3/Colo. +1 +3 
+3)Kans. +1 +3 
+3|Mich. +1 +3 
+3\|N.H. +1 +3 
+3|S.Car. +1|Colo. +2 
+2|Wyo. +1 +2 
+2|Mo. 0 +2 
2)N.Y. 0 +2 
2\Ariz. —1 +2 
+2|Ga. -1 +2 
+2|Ind. —1|N.Car. +2 
Md. -i|Ida. +1 
Nev. —1 +1 
Tex. -1 +i 
Utah -1 +1 
Fla. —2 +1 
Ida. -—2/Tenn. +1 
Iowa —2 es 
Nebr. —2 —1 
Vt. —2 —1 
Va. —2 —-1 
+1|N.M. —3 “ 
0) Pa. -3 -1 
O|Ky. ee —1 
—1|Me. —4/W.Va. —1 
—1)Okla. —4 Conn. —2 
Tenn. —4 —2 
-2|Ala. —6|S.Car. —2 
—2|Miss. —6)) et 
—3)W.Va. —6 —4 
—4lArk. -8 ~ 








616 American Bar Association 





acce} 
as m 
signi 
ance 
TI 
chart 
latior 
is, th 
ratin 
areas 
tors, 
ing 
map 
(lowe 
being 
ing” 
in tl 
plain 
Ni 
maps 
only 
Law 


“App 






4 


ellate 
ctice 


naps) 
+10 
+7 
+6 


+5 
n. +5 
+5 
ak. +5 


ak. +4 














@ 30 100 200 300 400 $00 mes 











Minimum Standards of Judicial Administration 








Bax STING a ee 











4 5 


ences en at 
1929 Uf A 
T 





ercise 


Cd 





Exercise of rule-making power, date of ex- 


Steps being taken toward exercise of rule- 
making power, rules now being drafted - 


f 
a ‘ a> = 
ee a ee 





EXERCISE OF RULE-MAKING POWER 


ercised 





Limited grants of 

















rule-making power ex- 


Rule-making power dormant, no action pres- 
ently being taken 

Complete or supervisory rule-making power 

not authorized; some exercise of rule-mak- 


ing power, local, etc., no outstanding recent 


action 





acceptance. On some maps there are 
as many as three intermediate shades 
signifying various degrees of accept- 
ance of the standards in question. 
The rankings in the accompanying 
chart and tables are based on a tabu- 
lation of the whites and blacks, that 
is, the highest ratings and the lowest 
ratings. The intermediate, or shaded 
areas, are neither plus nor minus fac- 
tors, Either a state gets a +1 for be- 
ing white (highest rating) on the 
map or it gets a —] for being black 
(lowest rating)—or it gets nothing for 
being an intermediate shade. “‘Noth- 
ing” is not entirely accurate, since 
in this case “nothing” or zero is 
plainly more desirable than —1. 
Nine of the ten chapters have 
maps. Chapter V, “Pretrial”, has 
only one map; Chapter VIII, “The 
Law of Evidence”, and Chapter IX, 
“Appellate Practice”, each have fif- 


teen maps. Far more significant than 
the number of maps in a chapter is 
the importance of its subject mat- 
ter. Certainly the first three, “Judi- 
cial Selection, Conduct and Tenure”, 
“Managing the Business of the 
Courts”, and ““Rule-Making—The Ju- 
dicial Regulation of Procedure”, are 
worthy of more work and worry than 
the others so that any ranking or 
scoring on a basis of maps alone must 
necessarily distort the relative excel- 
lence of the states. 


In spite, however, of the relatively 
greater importance of the subject 
matter of some of the maps than that 
of others, Table 1 and the first part 
of Table 2 are based upon the num- 
bers of maps appearing in the book. 
The second part of Table 2 ranks 
and scores the states by chapters. 
The careful reader can analyze for 
himself the nature of the strengths 


and weaknesses of his own state. 


No State Has Attained 
All the Minimum Standards 


The bar graph (Table 1) shows the 
relative position of each state with 
respect to its highest and lowest rat- 
ings. Even New Jersey with forty- 
four highest ratings has eighteen to 
go before attaining all the minimum 
practical standards of judicial ad- 
ministration. Most states have thirty- 
seven or more to go. 

New Jersey, with nine, also takes 
the honors for the smallest number 
of lowest ratings. Here the median 
is twenty-one. 

Turning to Table 2 we see that 
New Jersey leads the field in a rank- 
ing based on scores after subtract- 
ing the number of lowest ratings 
from the number of highest ratings. 


Then come California, Delaware 
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and Wisconsin, followed by Colo- 
rado, Minnesota and New Hamp- 
shire. 

Median scores, +6, went to Ore- 
gon, Texas and Vermont. Down at 
the bottom are Kentucky, Nevada, 
Arkansas, Mississippi and, at the 
very bottom, Alabama. 

Between New Jersey at the top 
and Alabama at the bottom there 
are fifty-one points on a scale of a 
possible 134 (sixty-two up plus sixty- 
two down). Looked at from any 
angle there is a lot of black to erase 
and a lot of white to achieve. The 
table shows where your state stands. 
Minimum Standards of Judicial Ad- 
ministration presents the approved 
standard and the facts about each 
state. 

Ratings of this sort can be mis- 
leading, just as ratings in the school- 
room. Oregon, a state, like Johnny 
Jones, a pupil, is really competing 
against itself, not its fellows. By and 
large, however, these ratings are 
fair. Special local conditions based 
on peculiar histories and particular 
men are not valid reasons for non- 
acceptance of these minimum, prac- 
tical standards. 

Why do some states rank higher 




































than others? Must you always have 
an Arthur T. Vanderbilt leading the 
fight skillfully and unrelentingly? 
What can laymen contribute in the 
campaign for minimum standards? 
And, finally, what part do bar asso- 
ciations play in the increasing ac- 
ceptance of these standards? These 
are questions that need exploration. 

Apparently there is no positive re- 
lationship between integration of the 
Bar in a state and high rank. Out of 
twenty-five integrated Bars, nine have 
median or higher scores. The other 
sixteen, almost two-thirds of the 
total, rate lower than the median. 
Then the question arises: How 
much lower, if at all, would these 
same states rate if they had not been 
integrated? 

There is a broader question: Is 
there any connection at all between 
the type of bar association and the 
status of judicial standards in a par-* 
ticular state? 

The Survey of the Legal Profes- 
sion intends to find the facts neces- 
sary to answer this question, for it is 
clear that bar associations have a 
special, undelegable responsibility to 
see that at least minimum, practical 


standards of judicial administration 
are in effect in their courts. What 
state and local bar associations have 
done, what they should do will be 
ascertained by the Survey of the Le- 
gal Profession in coéperation with 
the bar associations themselves. 

In setting forth these standards 
and their factual status in each state, 
Judge Vanderbilt, his colleagues, 
and the American Bar Association, 
have indeed assembled a splendid, 
formidable “arsenal of facts”. 

If the “general indifference of the 
legal profession to the technicalities, 
the anachronisms, and the delays in 
our procedural law” is to be over- 


come, it will be done through the | 


state and local bar associations. ‘Too 
long have lawyers been content with 
state and local bar associations or- 
ganized along the lines of a militia 
of volunteers. The fight for mini- 
mum, practical standards will re- 
quire general mobilization, with no 
free rides for the drones. It will re- 
quire time, energy and money from 
the entire Bar. The fruits of victory 
will be a vastly increased respect for 
courts, for lawyers and for bar asso. 
ciations. 





DATES 


Oct. 23-27, 1950 


Jan. 29-30-31 and 

Feb. 1-2, 1951 

Feb. 5-9, 1951 

March, 1951 (Tentative) 
April, 1951 (Tentative) 


July 23-27, 1951 (Tentative) or 
Aug. 6-7-8 (9-10), 1951 (Tentative) 


1950-1951 


Traffic Court Judges and Prosecutors Conferences 


Sponsored by 


AMERICAN BAR ASSOCIATION 


and 


TRAFFIC INSTITUTE, NORTHWESTERN UNIVERSITY 


and 


LEADING LAW SCHOOLS 


REGIONAL LAW SCHOOL 


Northwestern University 


University of Southern California 


University of California 

Boston University 

Emory University 

New York University Law School 
(Air Conditioned) 


For additional information write: 
JAMES P. ECONOMOS, Director 


Traffic Court Judges and Prosecutors Conference 
AMERICAN BAR ASSOCIATION ...105 WEST MONROE STREET, CHICAGO 3, ILLINOIS 


PLACE 


357 E. Chicago Avenue, 
Chicago, Illinois 


University Park, 
Los Angeles, California 


Berkeley, California 
Boston, Massachusetts 
Atlanta, Georgia 


Washington Square, 
New York, New York 
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John Dewey and the Law: 


Theories of Legal Reasoning and Valuation 


by Edwin W. Patterson - Professor of Law, Columbia University 


® This article deals with Professor John Dewey's logical and ethical theories, their 


influence upon American legal scholars, and their significance for the making and 


administration of law in the United States. The essay was written, by invitation, for 


inclusion in a volume dedicated to Professor Dewey in honor of his ninetieth birthday. 


The title of the volume is John Dewey: Philosopher of Science and Freedom, Dial 


Press, 1950. 





® As one looks back from the mid- 
point of the twentieth century at the 
striking social, economic, political 
and legal changes that have occurred 
during that century, 
philosophic pattern or patterns can 
one find in the ideas 
and events? One was an attack upon 
the self-sufficiency of the legal order, 
upon its capacity to yield solutions 
for every legal problem from its 
traditional and 
postulates, and, on the positive side, 
an insistence that the solutions of 
legal problems depended, in part at 
least, upon the appraisal of social 
factors. Another was the belief that 
social change, the amelioration of 
living conditions, need not be left to 
the control of inscrutable “natural” 
laws of economics, biology and so- 
ciology, but could be promoted by 
well-planned governmental 
through law. A third, more esoteric 
in character, had to do with the 
judicial However courts 
may decide the controversies brought 
before them by legal procedure, they 
are, in many cases at least, not com- 
pelled by the inexorable compulsion 
of established premises to decide the 


what basic 


turmoil of 


store of axioms 


action 


process. 


case just one way. Rather the deci- 
sion involves deliberation and discre- 
tion, attitudes and 
beliefs of the judge or judges have 
some sway. All three of these 
generalizations have, on the positive 
side, been stated above more moder- 
ately and cautiously than their most 
ardent proponents have stated them. 
As so stated they are compatible 
with, and have been immeasurably 
influenced by, John Dewey’s phi- 
losophy. 


in which the 


Unlike the dozen eminent philos- 
ophers whose practical judgments on 
legal problems Mr. Cairns has ably 
expounded,! Dewey has not put 
forth a systematic or comprehensive 
philosophy of law. In two of his 
short essays he turned his method 
of inquiry upon legal problems. His 
article on “Logical Method and 
Law’” set forth compactly, yet rather 


too abstractly, the application of his 
instrumental logic to the judicial 
decision of cases. In the other article 
he pulverized most of the traditional 
concepts of corporate legal personal- 
ity,? and left the fragments on the 
lawyer’s doorstep, just as a reminder 
that legal problems have to be solved 
in legal contexts with the emphasis 
on specific consequences rather than 
such figments as “persona ficta” or 
“real personality”. Since Mr. Cairns’ 
arguments for the enduring value of 
the specific ideas about legal prob- 
lems and concepts put forth by his 
eminent philosophers do not seem 
persuasive, it seems just as well that 
John Dewey has not attempted to 
construct a special philosophy of law. 
The theme of this essay is the signifi- 
cance of Dewey’s ideas about logic 
and ethics for the jurisprudential 
theories of the past half century— 
their influence upon such theories 
and their implications for the fu- 
ture.* 


Dewey Had Great Influence 
on American Legal Realism 


During the summer of 1922 Professor 
Dewey, on the invitation of Dean 





1. See Cairns, Legal Philosophy from Plato to 
Hegel (1949). | omit Cicero as he was primarily 
a lawyer. The other ten are Aristotle, Aquinas, 
Bacon, Hobbes, Spinoza, Leibnitz, Locke, Hume, 
Kant and Fichte. Some of them had very little 
to say about specific legal doctrines. 

2. ‘“‘Logical Method and Law’’, 10 Cornel! L. Q. 
17 (1924); reprinted, Hall, Readings in Jurispru- 
dence (1938), 343. 

3. “The Historic Background of Corporate Legal 


Personality"’, 35 Yale L. J. 655 (1926). 

4. In an essay contributed to the volume pub- 
lished in honor of Professor Dewey's eightieth 
birthday, | outlined somewhat more broadly than 
here the significance of his ideas of legal philos- 
ophy. See “Pragmatism as a Philosophy of Law” 
in The Philosopher of the Common Man (1940) 172. 
As this volume is now out of print, | have not 
hesitated to repeat some of the statements made 
there. 
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John Dewey and the Law 


Harlan F. Stone of the Columbia 
University Law School gave a course 
on logical and ethical problems of 
the law which was attended by a 
considerable number of American 
law teachers. From 1924 to 1929 Pro- 
fessor Dewey’s seminar in legal phi- 
Columbia, annually 
attracting an able group of graduate 


losophy® at 


students in law and in philosophy, 
was devoted to the exploration of the 
nature of concepts, of their use in 
the judicial process and of the mean- 
ings of such pervasive concepts as 
legal personality. Primarily through 
his writings Dewey had a great deal 
of influence upon three distinguished 
law teachers, Walter Wheeler Cook, 
Herman Oliphant and Underhill 
Moore, whose contributions were a 
ideas that 
eventually became known as Ameri- 


part of the skein of 
can legal realism. Each of these men 
sought, in a somewhat different way, 
to test and appraise legal norms and 
legal by determining 
their consequences, and thus to pro- 
vide an empirical foundation for 
legal propositions. In this they had 
an objective like that of Dewey’s 
theory of inquiry (logic) and theory 
of valuation. In their zeal to liberate 
legal thinking from the traditional 
shackles of logical, moral, economic 
and political beliefs of the nine- 
teenth century, some of the legal 
realists took positions that were not 


procedures 


warranted, as I shall try to show 
later, by Dewey’s philosophy. The 
reaction to these extreme positions 
appeared in the revival of natural 
law theories, both of the scholastic 
and the varieties. 
Dewey's theory of inquiry was ex- 
emplified in Judge Cardozo’s revela- 
tion, rather startling at the time, of 
the choices made, with respect both 
to the decisions and the reasons for 
decisions, in the judicial process of 
appellate courts;? yet Cardozo cited 
Dewey’s work only in the second and 
third his trilogy on 
reasoning and valuation in legal 
problem-solving.® More recently Pro- 
fessor Julius Stone of the University 
of Sydney has exemplified Dewey's 
theory of logical method in an excel- 
lent analysis of the creative element 


nonscholastic® 


volumes of 
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in the reasoning of appellate wi- 
bunals.® This sketch of Dewey’s in- 
fluence on legal thinking during the 
past half-century might be greatly 
extended by including the influence 
of those who were influenced by 
him.1° However, any account of 
Dewey’s influence would be mislead- 
ing without the reservation that two 
of the influential American 
legal philosophers of the present cen- 
tury, Oliver Wendell Holmes and 
Roscoe Pound, derived their inspira- 
tion and initial guidance chiefly 
from William James, of whom Dewey 
was a follower. Dewey's influence is 


most 


only a part of the influence of prag- 
matism. 


Legal Reasoning 
in the Judicial Process 


Dewey’s account of logical method in 
law made three assumptions about 


legal reasoning. One was that the , 


problem presented for legal reason- 
ing is how to deal with a concrete 
situation, how to arrive at a judg- 
ment or decision that will eventuate 
in action. This assumption is true in 
the work of the counselor advising a 
client as to what he should do and of 
the judge deciding a legal contro- 
versy. A second assumption was that 
the legal reasoner begins with “‘a 
complicated and confused case, ap- 
parently admitting of alternative 
modes of treatment and solution”.™ 
This states the hypothesis on which 
legal problem-solving is necessary: 
There must be a problem, and it 
must be felt as a problem, not as an 
operation in formal demonstration. 
Yet there are differences between the 
problems of counselors and judges. 
The counselor does typically begin 
with a concrete and rather confused 
set of facts presented by his client. 


Judges, on the other hand, have facts 
by lawyers and already 
charged with legal meanings; in 
appellate courts they have (usually) 
not only the selected facts of the 
trial court record but also the briefs 
of counsel which present, or should 
present, the legal issues of the case. 
Thus the character of the problem 
presented for legal reasoning varies 
with the use to be made of it; Pro- 
fessor Dewey’s assumption does not 
adequately account for these varia- 
tions, as he doubtless realized. The 
third assumption was that one does 
not “find” the law and then apply 
it to the facts, nor find the facts and 
apply the law to them; rather the 
search for law and fact goes on in 
several stages, and the one influences 
and guides the other. This assump- 
tion is warranted, I believe, in so far 
as the work of the counselor and that 
of the judge are concerned. The 
method of reasoning, then, is “to 
find statements, of general principle 
and particular fact, which are worthy 
to serve as premises”.1* Once the 
premises are found, the formal 
demonstration of the conclusion is 
automatic. While Dewey's sketchy 
description of legal reasgning was, 
as he said, neither novel nor orig- 
inal,’ it fitted that description of the 
mental process into the context of a 
logical theory and thus explained 
how, without the explicit use of log- 
ical forms such as the syllogism, it 
could be a rational process, Dewey 
also asserted that, to attain the best 
results in the long run, the process of 
legal adaptation and change should 
be a rational (‘reasoning’) process. 

Any “material” logic, that is, any 
theory of reasoning that purports 
to describe (and then to prescribe) 
the process of reasoning, incurs the 


selected 





5. The seminar was conducted by Professor 
Dewey and the present writer until the former's 
retirement. It is still being given. 

6. See Fuller, The Law in Quest of Itself (1941). 

7. The Nature of the Judicial Process (1921). 

8. References to Dewey's writings are found in 
The Growth of the Law (1924) and The Paradoxes 
of Legal Science (1928). These and the other im- 
portant writings of Cardozo may be found in his 
Selected Writings (Margaret E. Hall, ed., 1947). 

9. Stone, The Province and Function of Law 
(1946), citing Dewey's article on logical method 
at pages 50, 205. 

10. To take two widely divergent instances: 
Lasswell and McDougal in “Legal Education and 


Public Policy,’’ 52 Yale L. J. 203 (1943), rely heavily 
on Oliphant's Summary of Studies in Legal Edu- 
cation (Columbia University Faculty of Law, 1928); 
and Cheatham in ‘‘American Theories of Conflict 
of Laws,"’ 58 Harv. L. Rev. 361 (1945), pays tri- 
bute to Cook, The Logical and Legal Bases of the 
Conflict of Laws (1942). See also Patterson, ‘Logic 
in the Law,’ 90 U. of Pa. L. Rev. 875, especially 
889-898 (1942). 

11. 10 Corn L. Q. 17, 235; Hall, page 349. 

12. Ibid. 

13. Ibid., 26; Hall, page 353. The description 
was, | believe, novel and original, but the ideo 
had been substantially stated by Holmes, Pound 
and Cardozo. 
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risk that it may provide an inade- 
quate description of the varieties of 
uses of reasoning. Dewey’s brief de- 
scription of legal reasoning was, as 
has been indicated in the last para- 
graph, substantially adequate for the 
work of the legal counselor and the 
These two legal 
held the spotlight of 
public and professional discussion 
during the first half of the present 
century. Holmes’ prediction theory 
of law! had signalized the former, 
and Cardozo’s analysis of the judicial 


judge. uses of 


reasoning 


process!® emphasized the latter. How- 
ever, Dewey seems to have confused 
the work of the counselor, who is 
called upon to advise his client what 
action he should take to avoid litiga- 
tion, with the work of the advocate, 
who has to present the merits of his 
client’s claims in litigation on facts 
already determined, by the most 


) favorable arguments possible within 


‘the rather uncertain limits of pro- 
| fessional — ethics 
| prudence.1® 


and __ professional 
The uses of law by laymen and by 
nonadjudicative officials in their 
daily affairs were not included in 
Dewey's description, presumably be- 
cause they are normally routine and 
habitual, therefore not creative. The 
same cannot be said of the uses of 
legal reasoning in the framing of 
legislation, whether it be an ordinary 
statute or an administrative regula- 
tion. Here the end-product of reason- 
ing is not a concrete and singular 
}decision but a generalization, a uni- 
versal proposition. Yet this type of 
reasoning is included in his general 
statement about the logic of judicial 
decisions: 17 
. logic must be abandoned or it 
must be a logic relative to conse- 
quences rather than to antecedents, a 
logic of prediction of probabilities 


rather than of deduction of certain- 
ties. 


The legislator should appraise the 
consequences of proposed legislation, 
jand those consequences can only be 
estimated as more or less probable.18 


Dewey Does Not Subscribe 
To ‘‘Hunch"’ Theory 


‘Before raising some further ques- 
tions about Dewey’s theory of legal 





reasoning, it seems necessary to point 
out that it did not imply two posi- 
tions that were sometimes suggested 
by legal realists, and have sometimes 
been ascribed to Dewey by his critics: 
The “hunch” theory of judicial deci- 
sions, and the view that the judicial 
opinion is a mere rationalization 
giving the “good” reasons but not 
the “real” reasons for the decision. 
While the two are interrelated, they 
call for separate discussion. 

In its the 
“hunch” theory merely asserted that 
judicial decisions (including here 
judicial rulings and orders) are ar- 
rived at by 


moderate version 


“hunches” 
rather than by a conscious search for 
legal and factual premises. That that 
kind of deciding occurs in the judi- 
cial process can scarcely be doubted. 
For instance, a federal judge once 


intuitive 


told me that in sustaining or over- 
ruling objections to the admissibility 
of evidence made during the course 
of a jury trial he ordinarily had no 
time to consult a law book nor even 
to formulate in his own mind any 
generalizations to guide his conclu- 
sion; he “hunches”. 
Dewey recognized that unreflective 
judging occurred and that it often 
produced praiseworthy results, yet 
it is a second-best method; while it 
may be 


acted on his 


“reasonable”, it is not 
“reasoned”.!® He also recognized that 
lawyers and judges have developed a 
trained intuition which enables them 
to use previously learned generaliza- 
tions without explicitly formulating 
them. Such generalizations?® 
. are no less a means of construct- 
ing judgments because they are not 
always operative in the existential 
work of reconstituting existential 
material... . / A map is no less a means 
of directing journeys because it is 
not constantly in use. 
Yet this the trained 
intuition is not quite a first-rate type 
of legal reasoning as appears from 


even use of 


John Dewey and the 








Fabian Bachrach 


Edwin W. Patterson was born in Missouri 
in 1889. He received from the University 
of Missouri an A.B. in 1909, an LL.B in 
1911 and an LL.D. in 1936. Admitted to 
the Missouri Bar in 1911, he commenced 
practice in Kansas City. His teaching 
career began at the University of Texas 
in 1915, and continued at the Universities 
of Colorado and lowa and at Columbia 
University, beginning in 1922. Since 1945 
he has been Cardozo Professor of Juris- 
prudence at Columbia. He has written or 
edited several books on insurance and 
contracts, and is the author of articles 


and essays on jurisprudence. 





Dewey’s later statement in the same 
volume:?! 

An operation not formulated in a 
proposition is logically uncontrolled, 
no matter how useful it may be in 
habitual practice. 

The context of this quotation makes 
it clear that “operation” is a logical 
step in reasoning and that he does 
not mean to say that the reasons for 
a judicial determination of a com- 
plex litigation can or should be 
compressed into a single formula. 
The judge who explores the reasons 





14. ‘The Path of the Law’’, 10 Harv. L. Rev. 
457, 460 (1897); ‘The prophecies of what the courts 
will do in fact, and nothing more pretentious, are 
what | mean by the law."’ 

15. Op. cit. supra, notes 7, 8. 

16. Dewey, op. cit. supra, note 2, 10 Corn. L. Q 
at page 23; Hall, page 350. After describing the 
advocate’s search for one-sided arguments, Dewey 
remarked that this was not ‘a model of scien- 
tific procedure’. 


17. Ibid., 25; Hall, 353. 

18. Cf., in general, Llewellyn, ‘The Norma- 
tive, the Legal and the Law Jobs: The Problem of 
Juristic Method"’, 49 Yale L. J. 1355, 1373-83 
(1940). 

19. 10 Corn. L. Q. 17, 18; Hall, 343-4. 

20. Dewey, Logic: The Theory of Inquiry (1938) 
136. 

21. Ibid., 274. 
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John Dewey and the Law 


for his hunches and formulates them 
has certain guaranty against 
error, but he thereby becomes more 
likely to detect his error or to enable 
others to detect it. 

The “hunch” theory was borrowed 
from psychiatry, psychoanalysis and 
social psychology, and thus became 
the theory. 
every judicial decision must have at 
least one intuition, and commonly 
it has a good many, since no mat- 
ter how explicitly the reasons are 
formulated, the process must end 
somewhere: The “reasons” for some 
reason must be unexpressed and 
intuitive. An extreme version of the 
“hunch” theory assumed that some 
inner, secret nonrational psyche, the 
“real” man, was pulling the puppet 
strings of overt or explicit reasoning 
and was therefore the 
show.?2 Dewey never accepted such a 
view. upon Wester- 
marck’s monumental work showing 
the connection between customs and 
morals?3 Dewey remarks that Wester- 
marck, in his anxiety to displace an 
unreal rationa! source of morals, sets 
up an equally unreal emotional 


no 


rationalization Now 


running 


Commenting 


basis, and adds:74 
In truth, feeling as well as reason 

springs up with action. 
In other words, feelings or emotions 
are no more the ultimate grounds 
of action than is reason. The late Sir 
Frederick Pollock wrote to O. W. 
Holmes on May 2, 1929:75 

I have formed a sort of notion that 

Dewey holds reason not to be some- 

thing outside the order of nature, but 

the order itself: to which I need no 

persuasion. 
That Dewey conceived “reason” to 
be “the order of nature itself’ is 
questionable; but he did conceive 
reason to be a part of human nature. 

The term, “rationalization”, has 
become so common in the discourse 
of law students and their teachers 
that it is hard to realize that it was 
first popularized, if not invented,6 
less than thirty years ago, in James 
Harvey Robinson’s nonfiction best- 
seller, The Mind in the Making.** 
Robinson's basic purpose was to pro- 
mote creative thinking about social 
and political changes by releasing 
the mind from its routine and un- 
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examined prejudices.?* One kind of 
thinking about social problems he 
called “rationalizing”, the giving of 
“good” reasons for our cherished be- 
liefs when they are challenged.*® He 
derived the idea partly from ab- 
normal psychology. When an insane 
person does something that upsets 
the routine of his asylum and is ques- 
tioned by his supervisors, he invents 
“good” reasons which he believes 
will be acceptable to them but which 
are obviously not the “real” rea- 
sons.° Transferred by others to the 
realm of judicial decisions, this 
theory was used to support the view 
that the opinion of a court is a mere 
rationalization of the decision, a 
statement of the “good” 
rather than the “real” reasons. 
Oliphant combined this theory with 
the behaviorist conception of the 
conditioned response to propose a 
new way of determining the legal 
significance of a judicial precedent: 
The judgment is the court’s response 
to the stimulus of the facts; judicial 
opinions are “vague and _ shifting 
rationalizations” and are unworthy 
of “scientific study”.31 Dewey did not 
accept this view. He distinguished 
between the “logic of exposition”, 
the process of formulating the reasons 
for a conclusion, and the logic “of 
search and inquiry”, by which a 
reasoned conclusion is arrived at. 
The purpose of the judge in writing 
an opinion is to set forth the grounds 
for the decision, “so that it will not 
appear as an arbitrary dictum and 
so that it will indicate a rule for 
dealing with similar cases in the 
future”.3? The opinion of the court 
has a public function to fulfill but 


reasons 





22. See Schroeder, “The Psychologic Study of 
Judicial Opinions,"’ 6 Colif. L. Rev. 1128 (1918). 
For a careful analysis of the influence of the ‘‘un- 
conscious’, see Robinson, Law and the Lawyers 
(1935), Chapter Vil. 

23. Westermarck, Origin and Development of 
the Moral Ideas (1912). 

24. Human Nature and Conduct (1922) 76. See 
also 314. 

25. 2 Holmes-Pollock Letters (Howe ed., 
242. 

26. The word ‘“‘rationalization’’ was used in a 
somewhat similar sense in the nineteenth century. 
See Murray's English Dictionary. 

27. 1921. 

28. Ibid., 3. 

29. Ibid., 40-48. 

30. Dewey inserted in our seminar readings, as 
explaining rationalization, excerpts from Hart, 


1941) 


it is not a mere public ceremonial. 

Two questions about Dewey’s the- 
ory of legal reasoning may properly 
be raised: What part should anteced- 
ent legal rules and principles have in 
a “logic relative to consequences 
rather than to antecedents”? What 
value, if any, does formal logic have 
for legal reasoning? The first was 
partly answered in a previous essay.** 
The legal norms and _ precedents 
which have been shaped by successive 
generations of judges have a prima 
facie claim to be taken as expressing 
the best ways which experience has 
shown of dealing with such cases. A 
court cannot reéxamine afresh every 


proposition of law involved in every | 


case. There is in Dewey’s writings a 
substratum of Hegelianism, of be- 
lief that when ideas clash the best 
will survive if only the reasons for 
each are adequately exposed and 
intelligently appraised.*4 His view 
that the logical systematization of law 
is a useful tool (though only a tool 
and not an end)*5 would have no 
meaning unless there were some- 
thing, antecedently given, to be sys- 
tematized and worth systematizing. 
Indeed, the prediction of probable 
consequences is necessarily based 
upon antecedent experience. In his 
zeal to show that antecedent legal 
formulas, whether those of the reign 
of Henry IV or those of the most 
recent legislation aimed at “social 
justice’”,®® could not yield absolute 
legal certainty and should not be 
applied formally without attention 
to the facts of social life, he mini- 
mized, somewhat unduly, the interest 
of the community in “the maximum 

(Continued on page 699) 





The Psychology of Insanity (1916) 66 and Tansley, 
The New Psychology (1920) 159, 160, 1468. Robin- 
son referred to ‘‘modern psychologists’’ (page 
44) but based his arguments chiefly on social 
psychologists. 

31. Oliphant, ‘'A Return to Stare Decisis’, 14 
A.B.A.J. 71, 159, Note 5, February, 1928; 1928 
Proc. Assn. of Amer. Law Schools 76. 

32. 10 Corn. L. Q. 17, 24; Hall, page 350. 

33. Op. cit. supra, note 4, at page 190. 

34. In his autobiographical sketch, originally 
published twenty years ago and recently repub- 
lished, he acknowledged the influence of Hegel 
upon his thinking. See ‘‘The Philosopher-in-the- 
Making" in The Saturday Review of Literature 
(October 22, 1949), 9, 40-41. 

35. 10 Corn. L. Q. 19; Hall, page 345. 

36. Ibid., 27; Hall, page 354. 
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| An Economical Improvement 


by L. Dale Coffman + Dean of the School of Law of the University 


® Dean Coffman recalls that state-wide bar examinations have been developed only 


in the last fifty years, and that the problem of improving the means of selection of 


members of the Bar has been one to which the serious attention of the Bar has long 


been directed. A nationwide Standard Bar Examination has been under consideration 


for at least two decades, he notes, but the chief difficulty has been that of financing 


such a project. He thinks the Standard Bar Examination is really an economical solu- 


tion. The details of his proposal are set forth below in this article taken from an address 


delivered at a Regional Conference on Legal Education and Admissions to the Bar 


held at the University of Colorado. The proceedings of this conference will be 


published. 





" The matter of a Standard Bar 
Examination has been discussed for 
a period of at least two decades. A 
joint committee of the National Con- 
ference of Bar Examiners, the Ameri- 
can Bar Association and the Associa- 
tion of American Law Schools was 
appointed about a year ago. This 
committee has done some labor, but 
few ideas have been suggested that 
do not cost money. The idea of a 
national conference of representa- 
tives of boards of bar examiners, 
state courts, bar associations, law 
schools and_ others, money. 
Some thought was given to an at- 
tempt to get the money from one of 
the large foundations, but nothing 
concrete has come of it. It seems that 
it is not the principle of the thing, 
but the money involved that is caus- 
ing some of the difficulty. 

The Standard Bar Examination is 
suggested as simply one means, and 
an economical method, of improving 
the quality of bar examinations 
throughout the country. It of course 


costs 


must be accepted voluntarily by the 
various states, and cannot be com- 
pulsory. All states do not have to ac- 
cept it, but the more that do, the less 
it will cost the individual applicant. 

First of all, most lawyers agree that 
there should be a bar examination. 
Most law school teachers do not favor 
the diploma privilege. Just the fact 
of a comprehensive bar examination 
at the end of the law school course 
keeps the law schools more on their 
toes and is a healthy thing for legal 
education. The student knows that 
he is not finished with a course when 
he completes it in the law school. He 
begins to appreciate the real seam- 
lessness of the web in which he is 
enmeshed. Furthermore, the Ameri- 
can Bar Association some time ago 
adopted the policy “that graduation 
from a law school should not confer 
the right of admission to the bar and 
that every candidate should be sub- 
ject to an examination by public au- 
thority to determine his fitness”. 

We now have separate bar examina- 
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of California (Los Angeles) 


tions in all forty-eight states. These 
vary greatly in quantity and quality. 
The number of questions varies from 
twenty to one hundred. The number 
of days devoted to the bar examina- 
tion has varied from one to six days. 
The average time allowed for an- 
swering a question varies from nine 
minutes to fifty-two minutes.1 The 
numbers examined vary from a mere 
handful to several thousand. There 
is not much uniformity in the qual- 
ity of the examinations given in the 
several United States’ jurisdictions, 
and there is very little uniformity in 
the quality of successive examina- 
tions given in the same jurisdiction. 

There is a great difference among 
the states in the amount of money 
spent on the examination process. In 
seven states the cost is less than $1000 
annually. In twenty states it varies 
from $1000 to $5000. In five states it 
goes from $5000 to $10,000; in two, 
from $10,000 to $20,000; in two more 
from $20,000 to $30,000; and in four, 
from $56,000 up to almost $100,000.? 
The Committee of Bar Examiners of 
California has a budget this year of 
close to $100,000. 

The great majority of the boards 
of bar examiners do not have ade- 
quate help. They are composed of 
practicing lawyers who serve usually 
for a limited time and for little or no 
compensation. It is a public respon- 


1. 17 The Bor Examiner 52 (1948). 
2. 19 The Bar Examiner 44 (1950). 
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sibility undertaken by busy lawyers, 
performed to the best of their abil- 
ities in the spirit of professional serv- 
ice. Too much credit cannot be given 
to them. Many such boards formu- 
late their own questions and grade 
the examinations. Too often the 
questions deal with minor problems 
recently decided by the supreme 
court of the state in which the exam- 
ination is being given, or with mat- 
ters currently on the desk of the busy 
lawyer. Why not? Those are the pro- 
fessional problems with which he is 
at present concerned. Too often such 
questions do not deal fairly with the 
fundamental principles and stand- 
ards of the subject on which the ques- 
tion is given. Too often the questions 
do not call for the searching analysis 
and the application of those funda- 
mental principles and standards to 
the fact situations presented. 

There is little uniformity in the 
standard of grading examination 
questions in different states. Where 
several lawyers are grading the same 
question in the same state, unless 
ereat care is exercised there will be 
little uniformity. Even when two 
lawyers understand the same grading 
scale there is apt to be a different 
standard applied by each. I remem- 
ber that in a law school class right 
after the war one subject was taught 
by a qualified lawyer who had been 
in the teaching side of the profession 
for a number of years; another sub- 
ject was taught to this same class by 
a practicing attorney who was doing 
part-time teaching. Both lawyers were 
supposed to apply the same grading 
scale. The man with long experience 
in the teaching side of the profession 
found that there was only one B 
paper in the class, no A’s and the rest 
of the grades were C and D. The 
part-time teacher had no C’s, no D’s, 
no failures and about half the class 
received A and the other half B. If 
this can happen on the faculty of a 
first-rate law school, it certainly can 
and probably does happen among 
bar examiners of the various states. 

I remember also a board of bar 
examiners a mid-western state 
arguing vociferously one morning 


in 
just before the examination as to 
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what was the “‘correct’”’ answer to one 
of the questions. There was a differ- 
ence of opinion among the exam- 
iners. They took a vote finally and 
the majority decided what was the 
“right” answer. I suppose that every 
student who took the view of the 
minority was credited with a wrong 
answer. 


Preparation of Questions 
Is Task for Experts 


Preparation of examination ques- 
tions is hard work. It requires experi- 
ence. Lawyers who have prepared ex- 
aminations in law schools for many 
years find that some questions are 
good and some turn out to be un- 
satisfactory. A question that is too 
easy does not separate the sheep from 
the goats; it does not differentiate 
clearly between the A, B and C men. 
A catch question will fool some of 
the top men in the class. A question 
that is too complicated may be han- 
dled readily by the very superior 
students but it does not separate B 
men from the C men. 

There is also the criticism that 
many bar examinations are not an 
accurate test of the training that is 
being offered by the better law 
schools of the country. A bar exam- 
ination should not be geared to what 
a lawyer should know after years of 
experience at the bar; it should be 
geared to test the training that the 
student has had in our accredited 
law schools. Of course I do not mean 
by this that questions of local pro- 
cedure are entirely inappropriate in 
a bar examination. It is also appro- 
priate for some jurisdictions with 
certain peculiar local problems to in- 
clude these subjects in the examina- 
tion, such as problems of community 
property in California, water rights 
in some of our western states and 
civil law in Louisiana. 

There is also the criticism that 
examinations are sometimes drawn 
so as to make the passing of the ex- 
amination the prime object of the 
law schools of the state rather than 
the offering of a sound legal educa- 
tion. The examination calling for 
legal maxims and hornbook defini- 
tions is of this type, and I believe 


that it is fast disappearing from the 
American scene. Of course memoriz- 
ing maxims and definitions and stat- 
utes means little if the candidate 
does not understand them. Dean 


Pound tells the story of the candidate | 


who defined an incorporeal heredita- 
ment as “something issuing from the 
land”. When asked on oral examina- 
tion to give an example, the candi- 
date said, “A tree”. 


Standard Bar Examination 
Should Cover ‘‘Core’’ Subjects 


These difficulties seem to be inherent 
in our present procedure of giving 
bar examinations. They are certainly 
not due to bad faith or incompe- 
tence. Law teaching is in my opinion 
just as much a specialty of the legal 
profession as is a trial judgeship or 
an appellate judgeship or any other 
specialty of what we call the general 
practice. There are very successful 
practitioners who would make poor 
teachers—and vice versa. There are 
very successful judges who would 
make poor trial lawyers—and vice 
versa. A busy and successful practi- 
tioner in the general practice may 
have the makings of a successful law 
teacher—if he could devote his full 
time to the job. But there are many 
practicing lawyers who make terri- 
ble part-time teachers simply because 
they do not have the time to spend 
on the work. The preparation and 
grading of bar examination ques- 
tions is in much the same category. 
This is particularly true with refer- 
ence to questions on a relatively few 
of the law school subjects. There are 
probably about a dozen subjects 
which are covered by close to 90 per 
cent of the bar examinations. I 
will suggest the subjects of con- 
tracts, criminal law, personal prop- 
erty, real property, evidence, plead- 
ing, torts, constitutional law, corpo- 
rations, equity, agency and negoti- 
able instruments. Other lists could 
be drawn up. I submit that this, or a 
similar list of core subjects, is the 
field in which the Standard Bar Ex- 
amination could commence opera- 
tions. Herbert W. Clark has suggested 
that there be a national board made 
up of some nine to fifteen members 
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selected by the joint action of the Na- 
tional Conference of Bar Examiners, 
the Section of Legal Education and 
\dmissions to the Bar, and the Asso- 
ciation of American Law Schools.% 
| his board should be under the con- 
tol of practicing lawyers. If it is 
to be adopted by very many states I 
think that this is practically a neces- 
Mr. Clark suggests that this 
board employ a director who would 
be worth a salary at least equal to the 
highest paid any law teacher. The 
director should have a staff of assist- 
ants, perhaps a statistical staff and 
certainly the necessary stenographic 
staff. The director would pick mem- 
bers of law school faculties for rec- 
ommendation to the board for their 
selection to draw examination ques- 


SILV. 


tions in this core of subjects, about a 
dozen in number. This board should 
be able to pay maybe $300 for every 
question prepared plus the brief that 
goes with it. Two or three times the 
number of questions to be used 
should be submitted. The director 
and his assistants could analyze the 
questions, change, amend or com- 
bine, and submit the questions with 
the briefs attached to the board for 
their final selection. 

The grading of the examinations 
would be done under the direction 
of this central authority. It would be 
done by paid experts, and proce- 
dures should be established to imsure 
uniform grading. The applicant in 
Tennessee would be graded on the 
same scale with reference to these 
core subjects as the applicant in New 
York, Colorado and California. Pro- 
cedures probably should be set up by 
the board to review borderline cases. 

The idea of a national examina- 
tion is not new in other professions. 
The medical profession has it and 
the accountants have it. Of course it 
is argued that a New York appendix 
is the same as a California appendix 
while there are variations in prop- 
erty law between New York and 
California. This is true. But there 
are fundamental principles in these 
basic subjects which a lawyer in Cal- 
ifornia or a lawyer in New York 
ought to know. The national bar 
examination is not, as I understand 


it, intended to supplant in its en- 
tirety the local examination. The lo- 
cal boards could still examine on 
local procedure or such other local 
problems as they wish. The thought 
is that there are fields in 
which every man, wherever he in- 
tends to practice law, should have 
some competence and on which he 
should be examined in every juris- 
diction. Instead of multiplying this 
job by the number of examining 
jurisdictions, why not do it once, do 
it competently and do it fairly? 


certain 


Standard Bar Examination 

Could Be Self-Sustaining 

Now the question has been raised 
about the costs. The costs in the in- 
dividual states now run from less 
than $1,000 to almost $100,000 per 
year. It has been estimated that about 
$450,000 a year is spent by all of the 
examining boards in implementing 
the examination process. During the 
last twenty years about fourteen 
thousand annually has been the aver- 
age number taking the bar examina- 
tions. A fee of $30 per applicant 
would come close to paying the total 
annual cost of all examinations. A 
fee of less than this amount would 
certainly pay the cost of a national 
examination on the core subjects. I 
believe that a Standard Bar Exam- 
ination could be made financially 
self-sustaining without an exorbitant 
fee to the candidates. 

Objections will be based upon 
state pride, the need for an addi- 
tional local examination and some 
objections will be based upon a sim- 
ple misunderstanding. I believe that 
local examiners should give an exam- 
ination on whatever local problems 
they wish. I believe that the Stand- 
ard Bar Examination is a means by 
which we can increase the quality of 
the examination, more accurately 
test the student’s capacity to handle 
the materials in these core subjects 
and provide a uniform and fair sys- 
tem of grading the examination ques- 


tions. The local examining boards 
might well welcome the results in 
such a Standard Bar Examination 
fairly and efficiently conducted in 
these core subjects, as a factor in 
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L. Dale Coffman has been Dean of the 


School of Law of the University of Cal- 
ifornia at Los Angeles since 1949. Born 
in lowa, he received his college educa- 
tion at the State University of lowa and 
an LL. M. and $.J.D. at Harvard. After 
three years’ practice in lowa, he taught at 
the University of Nebraska, served as 
counsel for the General Electric Company 
and was Dean of the School of Law at 


Vanderbilt University. 





judging the total result which would 
include whatever examination in lo- 
cal materials they may wish to give. 
It might be particularly helpful in 
close cases. I believe that the courts, 
the bar examiners and the law schools 
are interested in achieving a better 
trained Bar and that this can be 
accomplished by closer co6peration 
and mutual understanding among 
these three groups. 


After all it was only about a half 
century ago that examinations for 
admission to the Bar were not given 
on a state-wide basis. We have only 
recently come to examinations con- 
ducted under a standard of state- 
Is the time not 
approaching, if it is not already here, 
for the profession to undertake to 
present an effectively and efficiently 
organized plan for a Standard Bar 


wide supervision. 


Examination on a national scale to 
accomplish what are the objectives 
of all of us? 


3. 19 The Bar Examiner 46 (1950). 
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A Monument to the Law: 


A Home for the American Bar Association 


by Arnold C. Otto + of the Wisconsin Bar (Milwaukee) 


® Mr. Otto suggests that the projected new headquarters building for the Association 


should be in keeping with the dignity and traditions of the legal profession. Recalling 


the four Inns of Court in England, he feels that members of the legal profession 


would willingly contribute the money needed to erect a structure worthy of com- 


parison with them to house our own Association. He explains his plan in detail in 


this article. 





# A proper home for the American 
Bar matter about 
which the writer has thought for 


Association is a 


some time. He has visited the present 
offices of our Association housed in 
an old remodeled residence situated 
at 1140 North Dearborn Street in a 
location in Chicago that typifies 
nothing except a district of old resi- 
dences that are being utilized within 
zoning restrictions for any purpose 
obtainable. Its rooms are not adapt- 
able for holding even a meeting of 
the Board of Governors or of any full- 
sized committee of the Association. 
Surely it is not a place or a building 
that inspires very much or to which 
a group of distinguished visitors from 
home or abroad could be taken to 
show with dignity and admiration 
the home from which the American 
Bar Association asserts its enviable 
position of world leadership. 

In contrast, it made the writer 
think of that day in May in 1929 
when he visited all four of the Inns 
of Court in London—Middle Tem- 
ple, Inner Temple, Lincoln’s Inn 
and Gray’s Inn, the four world-re- 
nowned shrines of the English Bar, 
which American lawyers are now 
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assisting to restore. The beauty of 
the famous dining halls of these four 
Inns of Court has been many times 
pictured, written about and archi- 
tecturally copied in similar rooms 
both in this country and elsewhere. 
In addition the Inns of Court have 
been the scenes of many historical 
occasions and are rich in legal tra- 
ditions and literature. For instance, 
one found in 1929, in Middle Tem- 
ple Inn a law library which con- 
tained, among many other treasures, 
complete sets of the original reports 
of the supreme courts of each one of 
our forty-eight states, except three, 
which three sets were added later in 
that same year. Here was housed and 
typified all the best and noblest of all 
the tradition of English law in which 
every member of the English Bar 
could take some satisfaction and give 
him an inspiration to ever foster and 
carry on for the benefit of all man- 
kind the great institution of law here 
architecturally typified. 

Being inspired by the Inns of 
Court of England and knowing that 
the time would come when the Amer- 
ican Bar Association would be differ- 
ently housed than at present, and 


believing that such a structure should 
be one of beauty and of inspiration 
to the American lawyer and be the 
home of traditions in American law, 
the writer in furtherance thereof pre- 
pared and offered in the Assembly at 
the meeting of the Association in St. 
Louis last September a resolution to 
promote this purpose. 

The resolution pointed out the 
character of the American Bar Asso- 
ciation as a voluntary group of law- 
yers who “have always labored and 
exerted their leadership for the bet- 
terment of the Country and its gov- 
ernment” and who will continue to 
do sj and then went on to remind 
those lawyers that “it would be fit- 
ting and proper that they be permit- 
ted and invited to contribute to a 
purpose to truly represent the high 
ideals of their profession” by making 
contributions for a building “which 
would truly be an artistic shrine ded- 
icated to the American lawyer, his 
work, and his leadership. . . .” The 
building should be one that can 
“stand as an appropriate and typical 
edifice as a national monument to 
the great work and leadership per- 
formed by the lawyers of this country 
for the betterment of its people and 
their government and the high ideals 
of law and justice which have always 
been upheld and advanced by the 
American Bar Association and by the 
lawyers of this great nation so that it 
may ever be an inspiration . . .” the 
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resolution said. It was suggested that 
‘there be placed on said building a 
suitable inscription, such as— 

[he Home of the American Bar Asso- 

iation. Dedicated to the American 

Lawyer. 
(his resolution at the opening 
session, like all others, was referred 
to the Resolutions Committee, which 
was provided with copies thereof. 
Ihe members of the Association at- 
tending the Annual Meeting knew 
nothing of the contents of the resolu- 
tion. It was not read at the time it 
was Offered, only the title was read, 
as provided by the rules, and some 
members thought it pertained to a 
home for superannuated lawyers. 


Committee on Ways and Means 
Suggests Changes 

\t the hearing before the Resolu- 
tions Committee it was suggested by 
the chairman of the committee that 
the writer confer with the chairman 
of the Committee on Ways and 
Means. In this conference the chair- 
man expressed himself generally in 
accord with the resolution and sug- 
gested that the last paragraph, para- 
graph three, not being in line with 
the program for raising building 
funds now being advocated by the 
Ways and Means Committee, be re- 
vised so that it would endorse that 
program and make an appeal to the 
membership to support the same. To 
meet this request the author made 
changes in the resolution. 

In its revised form the Resolu- 
tions Committee recommended in its 
report to the Assembly that the res- 
olution be not adopted, the reason 
stated being that action on an As- 
sociation headquarters building “al- 
ready is well advanced by the Com- 
mittee on Ways and Means, the 
House of Delegates and the Board of 
Governors”. 

The Assembly session that consid- 
ered this report was only a handful 
of members of the Association. The 
writer moved the adoption of the 
resolution instead of the report of 
the committee. The few members of 
the Assembly present did not adopt 
the resolution. [35 A.B.A.J. 1047; 
December, 1949]. If the Committee 


on Ways and Means, the Board of 
Governors and the House of Del- 
egates already are in favor of a new 
building, it would seem that it would 
have been in order and been very 
good procedure for the Assembly also 
to put itself on record in favor 
thereof. The Assembly, numerically, 
is the largest body of the Association. 


If the Association is to have a new 
headquarters building, it would seem 
that the Association could hardly be 
concerned presently with more im- 
portant business than to discuss what 
the building is to be and what it is 
to represent. The subject should be 
of sufficient importance to put it on 
the program of the Assembly at a 
stated hour to give full opportunity 
for expression of members as to what 
they think such a building ought to 
be. After all, the money for it must 
come from the great mass of lawyers. 
So far the members of the Associa- 
tion know nothing about it notwith- 
standing the fact that the Committee 
on Ways and Means, the House of 
Delegates and the Board of Gov- 
ernors may already have advanced 
plans. Some members of the Associa- 
tion have said that before they gave 
any money for the project they 
would have to know what the build- 
ing is going to be. If the building is 
merely to be a four-cornered office 
building with enough floors to pro- 
vide sufficient office space, with com- 
mercial shops and stores to be lo- 
cated on the ground floor and possi- 
bly the second floor to produce what 
rentals they can, then discussion of 
the building is unnecessary and its 
location would be of no importance, 
except as to the question of commer- 
cial rental value of the shops. The 
Association is probably able to trans- 
act its business at any location. Such 
a building would not represent or 
typify anything, it would hold no 
traditions for the American lawyer, 
and would only be an inspiration to 
the Association’s pocketbook. 


It is here in order to examine the 
action, so far as known, of the Com- 
mittee on Ways and Means, the 
House of Delegates and the Board of 
Governors, on the new headquarters 
building. 
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At the time when the annual dues 
of the Association were increased 
from eight to twelve dollars in 1947, 
the Committee on Ways and Means 
asked that one dollar of the increase 
be set aside for a building fund. This 
was not done. Instead the amounts 
paid by sustaining members of the 
Association over and above the 
amount of regular dues was voted to 
be set aside for a building fund. (73 
A.B.A. Rep. 299). As of June 30, 
1948, this sum so realized was re- 
ported to be $77,928.02. (73 A.B.A. 
Rep. 99). In July, 1949, an appeal 
was made to have members volun- 
tarily contribute five dollars toward 
a building fund. In no case was the 
amount to exceed five dollars. The 
amount so realized was reported to 
be about $28,000.00, which means 
that about 5,600 members made such 
a contribution. (35 A.B.A.J. 948; 
November, 1949). On January 5, 
1950, the amount was $32,293.50 from 
6,458 members. This amount with 
other sums otherwise realized for a 
building was reported in September, 
1949, to amount to $138,200.36. (35 
A.B.A.J. 949; November, 1949). 

At the Annual Meeting in St. 
Louis it was voted in the House of 
Delegates that a new headquarters 
building, when constructed, shall be 
located in the City of Chicago, Illi- 
nois (35 A.B.A.J. 949). It is not de- 
sired to make an issue as to the city 
chosen for the location, except that 
if it is to be a beautiful and monu- 
mental building, that the site be one 
to give the building a proper setting. 

Frém what the Committee on 
Ways and Means has thus far re- 
ported it would appear what is con- 
templated is an ordinary office build- 
ing to cost approximately $600,000, 
exclusive of location. (Advance Pro- 
gram, St. Louis Meeting, 1949, page 
133). 

It was further reported that the 
goal of the Committee on Ways and 
Means was to raise $1,000,000 in four 
years, and that this be done by the 
payment of dues in the form of pa- 
tron memberships of four classes 
varying from fifty dollars to two 
hundred and fifty dollars a year, 
(35 A.B.A.J. 949), and that mem- 
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A Monument to the Law 


berships from 15 per cent of the 
members would make this goal pos- 
sible. No issue should be made of 
the manner in which money for this 
project is to be raised, the only ques- 
tion is as to the amount. 

The Association during the past 
few years has had a membership in 
On Feb- 
ruary 1, 1949, it was reported to be 


excess of forty thousand. 


10,338. It would seem that if a build- 
ing were proposed that would appeal 
to a lawyer’s pride and sense of 
beauty and would arouse his interest 
in the profession, it would be a 
building that he would take an inter- 
est in and which he would be proud 
to visit and take others to see, and 
for which he would be willing to 
give at least one hundred dollars. 
More fortunate lawyers would prob- 
ably give a thousand or five thousand 
dollars, and more. It would seem 
that every lawyer would once in the 
lifetime of his profession be willing 
and able to give at least one hundred 
dollars for such a purpose. 


Lawyers make such contributions 
for other projects—they do it for their 
colleges and other institutions. Why 
not do it for the law, the institution 
that has given them their life’s in- 
spiration? There should be no diffi- 
culty, if the right kind of a building 
is erected, if it is made to have the 
proper appeal and gives the right in- 
spiration, to have every one of the 
forty thousand lawyers of the Asso- 
ciation set aside for once in their 
lifetime, at least one hundred dollars 
for such a worthy cause. If the build- 
ing is made to stand for and to typify 
all that all good lawyers stand for, 
whether members of the American 
Bar Association or not, it is very 
likely that many lawyers not in the 
Association would once in their life- 
time be willing to make their contri- 
bution of such an amount or more 
to this cause to show their interest 
in the expression of the law. 


Forty thousand donations of one 
hundred dollars each amount to four 
million dollars. A fund of four mil- 
lion dollars for this purpose should 
not be a difficult matter for the law- 
yers of the United States. In fact, it 
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should exceed that amount. Such a 
fund would make it possible to pro- 
proper proper 
building, properly furnished and 
equipped, and leave available a 
fund for upkeep and maintenance 
to which 


cure a location, a 


could be added the do- 


nations of the future. 


Fund Should Not Be Coupled 

with Annual Dues 

This project, as was stated in the res- 
olution, should be made to stand on 
its own. It should not be coupled with 
annual dues. Maintaining member- 
ship and paying dues in the Associa- 
should be thing, 
member making a donation, or con- 
tribution, or taking out a sustaining 
or patron membership for this pur- 


tion one and a 


pose, should be something else and 
should not affect his regular mem- 
bership. A much larger fund can be 
raised, and in a much shorter time, 
if this project is made to stand on 
its own legs and the money is given 
for a special purpose. An opportu- 
nity to make a substantial contribu- 
tion for the right kind of a building 
would have a strong appeal in itself 
for a very large number of lawyers. 
The raising of the money should not 
be associated with the payment of 
regular dues lest the membership or 
the payment of dues be affected there- 
by and the regular work of the 
Association suffer as a result there- 
from. 


Lawyers in a matter of this kind 
should be able and willing indi- 
vidually and as a class to do as well 
as other professions and associations 
have done for themselves. This 
brings a reminder of what appeared 
in the JourNAL for April, 1949, at 
page 282, about the druggist, who 
sent the Association one hundred 
dollars for this purpose, saying in 
his letter,— 

I am a life member of the American 
Pharmaceutical Association, and have 
always taken pride in our beautiful 
and useful Headquarters Building lo- 
cated here in Washington, D.C., across 
from the Lincoln Memorial. It is a 
shining example of such a project. I 
hope the American Bar Association 
will do as well, for it has more mem- 
bers and they should have more 
money. 





Arnold C. Otto was born at Forest Junc- 
tion, Wisconsin. A graduate of Lawrence 


College, the College of Political Sciences 
and the Law School of George Washitig- 
ton University, he is a member of the 
Bars of Wisconsin and the District of 
Columbia. He served four years in the 
Wisconsin legislature, where he was 
Chairman of the Assembly Judiciary Com- 
mittee, and was one of the organizers of 
the Legal Aid Society in Milwaukee. He 
visited courts in thirteen European coun- 
tries in 1929, and later visited courts in 
Central and South America and in 


Canada. 





Many organizations and _ institu- 
tions have outstanding and monu- 
mental buildings on beautiful sites 
all over the United States. An organ- 
ization as important as the Ameri- 
can Bar Association, in fact all law- 
yers of the United States, should also 
have one, and soon. The leadership, 
national, state and local, and the 
high ideals for which our Associa- 
tion and the right-minded lawyers 
of the United States stand, deserve 
the best. 


In July, 1948, a gift of approxi- 
mately $450,000 was left by the late 
William Nelson Cromwell of the 
New York Bar to the American Bar 
Association “for its library and/or 
research and exposition in the law”. 
(34 A.B.A.J. 780; September, 1948). 
Had the matter of a building been 
far enough advanced in June, 1943, 
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at the time Mr. Cromwell made his 
will, this gift might have been made 
for purposes of a proper building. 
At any rate it can be assumed that if 
a building is erected with the proper 
appeal and background of inspira- 
tion to the American lawyer, similar 
gifts from many members of the Bar, 
in large and small amounts, will be 
forthcoming in the future, all of 
which, if the building is then com- 
pleted, can be placed in a fund to 
preserve and maintain the building, 
and to carry on the work fherein for 
which it is intended. The “library 
and/or research and exposition in 
intended by Mr. Cromwell 
needs the type of building described 
in the aforesaid resolution and here 
appealed to. 

Such a building should not be 


the law’ 





designated a headquarters building. 
The word “headquarters” is too de- 
scriptive of political parties, political 
campaigns, commercial or industrial 
enterprises. The word “Home” is 
more expressive of artistic and ideal- 
istic purposes. Many important in- 
stitutions call such a building owned 
by them their “Home”. It would 
truly in every sense of the word be 
the Home of the 
Association and all that it represents. 


American Bar 


This article is not in criticism of 
any officer or committee of the Asso- 
ciation, or in any way to detract 
from anything that has been done 
toward a new building for the Asso- 
ciation. Its sole purpose is to make 
a presentation of views as to the type 
of building this Association should 
have for its purposes and what the 


Norman C. Melvin, Jr., of Maryland 


Wins 1950 Ross Essay Contest 


® The winner of the 1950 Ross Essay 
Contest is Norman C. Melvin, Jr., 
of Baltimore, Maryland. The sub- 
ject of the contest, conducted by the 
American Bar Association pursuant 
to the terms of the will of the late 
Judge Erskine M. Ross whose _be- 
quest made the award possible, was 
“The Use of Injunctions in Labor 
Disputes”. 

Mr. Melvin will receive the twenty- 
five hundred dollar prize at the An- 
nual Meeting of the Association in 
Washington, D. C., next month. He 
will give a short digest of his essay 
at a meeting of the Assembly. 

Mr. Melvin was born in Baltimore 
August 21, 1916, and has been a 
resident of that city all his life. He 
was educated at Friends School in 
Baltimore, graduated from Johns 
Hopkins University with an A.B. 
degree in 1939 and received his LL.B. 
at Harvard in June, 1942. Within 
three weeks after his graduation from 
law school, he passed the Maryland 


state bar examination and enlisted 
as a private in the Army on August 
3, 1942. He was discharged four years 
later with the rank of captain. He 
now holds a captain’s commission 
in the active Army Reserve. 

He has been associated with a 
Baltimore law firm for over 
years. 

While at Johns Hopkins, he was 
captain of the basketball team and 
a member of the All-Maryland 
Basketball Also a 
player, he was selected for the All- 
American lacrosse team in his senior 
year at college. A member of Phi 
Gamma Delta, 
the honorary leadership fraternity 
of Omicron Delta Kappa as a result 
of his service in various class offices 
the student 


four 


team. lacrosse 


he was elected to 


and as a member of 
council. 

In addition to the American Bar 
Association, he is a member of the 
Bar Association of Baltimore City, 


the Harvard Club of Maryland, the 


A Monument to the Law 


building is to represent. If the build- 
ing can be given an artistic and 
spiritual appeal, and not be on a 
commercial attract 
many lawyers to the Association and 
to such a high-minded project. 

In May, 1949, the Sixth Confer- 
ence of the Inter-American Bar Asso- 


basis, it may 


ciation, comprising distinguished 
lawyers, representatives of eighty 
bar Associations from North, South 
and Central America, and the West 
Indies, from twenty different na- 
tions, met in Detroit, Michigan. A 
“Home” for the American Bar Asso- 
ciation such as here visualized, con- 
taining a 
would have been an ideal setting for 
such a meeting where every Ameri- 
can lawyer would have been proud 


to entertain such notable visitors. 


small assembly room, 









NORMAN C. MELVIN, JR. 


Sons of the American Revolution, 
the Society of Colonial Wars and the 
Eastern Shore Society of Baltimore 
City. For the past two years, he has 
served as an officer of the Junior 


Bar Association. 
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Report of the Special Committee on the 


Propriety of Judges Appearing 


® At the Annual Meeting of the Association in St. Louis last September, a resolution 


was introduced on the floor of the Assembly that authorized the President of the Asso- 


ciation to appoint a special committee to study the propriety of members of the judi- 


ciary appearing and testifying in civil and criminal cases. The resolution was adopted 


by the Assembly and the House of Delegates, and the President appointed a committee 


of five members to make the study. This is the report of the committee's findings. The 


committee was composed of William D. Mitchell of New York, Chairman, Henry S. 


Drinker of Pennsylvania, Judge Laurance M. Hyde of Missouri, Kimbrough Stone of 


Missouri, and Judge Floyd E. Thompson of Illinois. 





® The resolution creating the Com- 
mittee, which was adopted by the 
Assembly and by the House of Dele- 
gates at the Annual Meeting in Sep- 
tember, 1949, is as follows: 

Reso.vep, that the President of the 
American Bar Association be and he 
hereby is authorized and directed to 
appoint a Special Committee to in- 
quire into the propriety of members 
of the judiciary appearing and testi- 
fying in criminal and civil cases, and 
that such committee submit its report, 
findings, and recommendations to the 
Board of Governors before the mid- 
winter meeting of the House of Dele- 
gates in 1950. 

This resolution is very broad and 
seems to cover every conceivable sit- 
uation where a judge testifies. 

It covers both criminal and civil 
cases; situations where a trial judge 
testifies in a case in which he is pre- 
siding or testifies at a second trial as 
to what occurred before him when 
presiding at the first trial; cases 
where a federal judge testifies in a 
federal court or in a state court; 
cases where a state judge testified in 
a state court or in a federal court; 
cases where a judge of an appellate 
court testified in a case which may 
ultimately reach his court on appeal. 
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It covers not only testimony as to 
character or reputation but testi- 
mony as to other material facts. 

Although a question as to the pro- 
priety of judges testifying as char- 
acter witnesses may have been the 
principal occasion for the passage of 
the resolution the committee have 
considered all the situations com- 
prehended within the terms of the 
resolution. 

The method of approach adopted 
by the committee is first to determine 
what is the existing law, and second 
to consider whether changes in the 
law are desirable. 

As a preliminary it may be noted 
that in criminal cases in the United 
States district courts a witness may 
be compelled to travel from any 
place in the United States. The Fed- 
eral Rules of Criminal Procedure, 
Section 17(e)(1), provide that: 

A subpoena requiring the attend- 
ance of a witness at a hearing or trial 


may be served at any place within the 
United States. 


The Rules of Criminal Procedure 
also provide that if a witness for the 
accused is unable to attend, the court 
may order his deposition to be taken. 
That right is not given the United 


as Witnesses 


States because of the constitutional 
requirement that an accused be con- 
fronted with the witnesses against 
him. 

Under the Sixth Amendment to 
the Constitution of the United States 

In all criminal prosecutions the ac- 
cused shall enjoy the right .. . to have 
compulsory process for obtaining wit- 

nesses in his favor... . 

The Federal Rules of Civil Pro- 
cedure provide that in civil cases a 
subpoena may be served at any place 
within the district or at any place 
without the district that is within 
one hundred miles of the place of 
trial, and may be served at greater 
distances from the place of trial if a 
statute of the United States so pro- 
vides, and there are such statutes ap- 
plicable to some civil actions, such as 
antitrust cases, to which the United 
States is a party. The Federal Rules 
of Civil Procedure also provide that 
in civil cases depositions may be 
taken by any party. 

In the state courts the general rule 
is that a subpoena in either a crim- 
inal or civil case may be served with- 
in the state. The laws of many states 
provide, as a matter of comity, that 
compulsory process may be issued to 
compel the giving of a deposition for 
use in the courts of a sister state by 
either party to a civil action or by a 
defendant in a criminal case. State 
constitutions generally give an ac- 
cused in a criminal case compulsory 
process for witnesses in his defense. 


Testimony by a Judge in a Case 
in Which He Is Presiding 


The modern rule, supported by am- 
ple authority, is that a judge is not 
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1 competent witness in a case in 
which he is presiding, unless there is 


a statute permitting it, but if he does 


testify with the consent of all parties 
no reversible error occurs and he does 
10t lose jurisdiction. 

There is no act of Congress per- 
itting a federal judge presiding at 
| trial, civil or criminal, to testify in 
the case before him, but there is a 
federal statute requiring a federal 
judge to disqualify himself from pre- 
siding in any case in which he is to 
testify. 

Section 455 of Title 28, United 
States Code (Judicial Code) as 
amended June 26, 1948, is as follows: 

Sec. 455. Interest of justice or judge 

Any justice or judge of the United 
States shall disqualify himself in any 
case in which he has a substantial in- 
terest, has been of counsel, is or has 
been a material witness, or is so re- 
lated to or connected with any party 
or his attorney as to render it im- 
proper, in his opinion, for him to sit 
on the trial, appeal, or other proceed- 
ing therein. 

This section of the Judicial Code 
is a revision of Section 24, Title 28, 
previously in force, which read as 
follows: 

Sec. 24. (Judicial Code, section 20.) 
Interest or relationship of district 
judge. Whenever it appears that the 
judge of any district court is in any 
way concerned in interest in any suit 
pending therein, or has been of coun- 
sel or is a material witness for either 
party, or is so related to or connected 
with either party as to render it im- 
proper, in his opinion, for him to sit 
on the trial, it shall be his duty, on 
application by either party, to cause 
the fact to be entered on the records 
of the court; and also an order that an 
authenticated copy thereof shall be 
forthwith certified to the senior cir- 
cuit judge for said circuit then present 
in the circuit; and thereupon such pro- 
ceedings shall be had as are provided 
in sections 17 and 18 of this title. [R.S. 
Sec. 601; Mar. 3, 1911, c. 231, Sec. 20, 
36 Stat. 1090.] 


(Sections 17 and 18 contain other 
provisions for assigning judges to a 
case where the regular judge is dis- 
qualified.) 

That section in turn is substan- 
tially the same as Section 20 of the 
Act of March 3, 1911, 36 Stat. 1090, 
revising the Judicial Code, which 
read as follows: 


Sec. 20. Whenever it appears that 
the judge of any district court is in 
any way concerned in interest in any 
suit pending therein, or has been of 
counsel or is a material witness for 
either party, or is so related to or con- 
nected with either party as to render 
it improper, in his opinion, for him to 
sit on the trial, it shall be his duty, on 
application by either party, to cause 
the fact to be entered on the records 
of the court; and also an order that an 
authenticated copy thereof shall be 
forthwith certified to the senior circuit 
judge for said circuit then present in 
the circuit; and thereupon such pro- 
ceedings shall be had as are provided 
in section fourteen. 

The clause disqualifying a judge 
who is a witness first appeared in the 
Act of March 3, 1911. The earlier 
statutes do not contain it. See, 
United States Revised Statutes, Sec- 
tion 601; Act of March 3, 1821, 3 
Stat. 643; Act of May 8, 1792, 1 Stat. 
278. Prior to the revision of 1948 the 
disqualifying statute applied only to 
judges sitting in trials in the United 
States district courts. The revision 
of 1948 makes it applicable to all 
justices and judges of the United 
States, and thus disqualifies United 
States circuit judges and Justices of 
the Supreme Court of the United 
States to sit on appeal in cases in 
which they have testified in the trial 
court. 


A trial judge who is a material 
witness in a case is expected to dis- 
qualify himself before the trial begins 
and arrange for a substitute. Instead 
of allowing a federal judge to testify 
in a case before him, the federal rule 
is to forbid him from presiding. 


In the state courts the modern 
rule seems to be that a judge may 
not testify in a case pending before 
him unless there is a statute permit- 
ting it, though some state courts 
allow it if his testimony is merely 
formal or the fact is undisputed. 
Some states have statutes permitting 
it under limited conditions.! 


The Supreme Court of Missouri 
has made a good statement of the 
prevailing rule in the state courts, as 
follows: 


The majority rule is that it is im- 
proper for a trial judge to leave the 
bench and take the stand in the case 
before him on controverted matters, 
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especially in a single judge court. 

However he does not thereby lose jur- 

isdiction, though it may be ground for 

reversal if objection is made, but not 
if the objecting party consented be- 
low. The New York case cited by re- 
spondent so holds .. . . Judge Bridge- 

man did not need to be sworn as a 

witness and should not have submitted 

to it. [In re Elam, 211 S.W. (2d) 710, 

717.] 

There is also the situation where a 
judge who presided at a trial is called 
as a witness in some subsequent trial 
or proceeding to testify as to what 
occurred before him at the trial at 
which he presided. This is allowed 
if the record of the trial at which he 
presided is incomplete and requires 
explanation. ‘ 

In recent times judges have fre- 
quently been called as witnesses in 
habeas corpus cases. Because of re- 
cent rulings by the Supreme Court 
of the United States convicts ask for 
writs of habeas corpus on the ground 
that they have not had trials which 
conform to the standard of due pro- 
cess of law. In cases in which they 
have pleaded guilty they often claim 
they did so without having an at- 
torney, or without knowing their 
rights, or that an appointed attorney 
did not properly represent them, or 
that the trial was unfair in some 
other respect. In these cases, particu- 
larly where there has been a plea of 
guilty, it is often essential to have the 
trial judge testify, to refute testimony 
of the convict. Where considerable 
time has elapsed since the conviction, 
prosecuting officers or other court 
officials may be dead or unavailable. 
Testimony by judges in such cases is 
not only proper but required in the 
interests of justice, and so far as we 
can learn has not given rise to any 
public or professional criticism. 
There have been a few judicial state- 
ments that a judge has a “privilege” 
not to testify as to what occurred be- 
fore him at a former trial or proceed- 
ing at which he presided? but such 
authorities are too meagre to justify 
a generalization that such a privilege 
exists. It seems safe to conclude that 


1. O'Neal v. State, 106 Texas Cr. 158; 291 S.W. 
892. 

2. Welcome v. Batchelder, 23 Me. 85; Hale v. 
Wyatt, 78 N. H. 214. 
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judges are competent witnesses and 
subject to testimonial compulsion, 
as to what occurred before them in 
prior proceedings at which they pre- 
sided. 

Cases dealing with varying aspects 
of such testimony are cited below.’ 


Judges Are Usually Treated 
Like Other Witnesses 


Aside from cases where judges are 
asked to testify in cases in which they 
are sitting, which are special situa- 
tions peculiar to their judicial office, 
we have found no authority in Eng- 
lish or American law for putting 
judges in a class by themselves by 
giving them immunity to compul- 
sory process requiring them to attend 
and testify, in either civil or crimi- 
nal cases, to any material fact within 
their knowledge. Judges have the 
usual privileges accorded by law to 
witnesses in general, such as the law- 
yer-client privilege, the marital priv- 
ilege, the privilege not to disclose 
state secrets and the privilege of law 
enforcement officers not to disclose 
the identity of informers. 

In 1827 Jeremy Bentham wrote: 

Were the Prince of Wales, the Arch- 
bishop of Canterbury, and the Lord 
High Chancellor, to be passing by in 
the same coach while a chimney- 
sweeper and a barrow-woman were in 
dispute about a halfpennyworth of ap- 
ples, and the chimney-sweeper or the 
barrow-woman were to think proper 
to call upon them for their evidence, 
could they refuse it? No, most cer- 
tainly. 

In Ex parte Fernandez, 10 C.B. 
N.S. 3, 29, it was said: 

Every person in the kingdom, ex- 
cept the sovereign, may be called upon 
and is bound to give evidence, to the 
best of his knowledge, upon any ques- 
tion of fact material and relevant to 
an issue tried in any of the Queen’s 
courts, unless he can show some excep- 
tion in his favor. 

In Baird v. Cochran, 4 S.&R. 397, 
100, the court said: 

From the nature of society it would 
seem that every man is bound to de- 
clare the truth when called upon in a 
court of justice .... The general wel 
fare will be best promoted by consid 
ering the disclosure of truth as a debt 
which every man owes his neighbor, 
which he is bound to pay when called 
upon, and which in his turn he is en 
titled to receive. 
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In Best on Evidence (11th Ed., Sec- 
tion 188), an English work, after deal- 
ing with the limits on the compe- 
tency as a witness of a judge presid- 
ing at the trial, or whose knowledge 
came to him as a judge, it is said: 

It is hardly necessary to add that 
with regard to things not coming to 
his knowledge as a judge, a judge is as 
competent and compellable a witness 
as any other person. 

There is some English authority 
for refusal to permit a judge of a 
superior court to be called as a wit- 
ness where it is obvious that the fact 
may easily be established by other 
evidence. Florence v. Lawson, The 
Law Times, Volume 17, Number 436, 
page 260. 

American authorities on the com- 
petency of judges as witnesses are 
few and deal mainly with the compe- 
tency as a witness of a judge presid- 
ing at a trial, or where knowledge 
came to him while so presiding. 

United States v. Caldwell, 2 Dall. 
333; Federal Cases No. 14,708 (U.S. 
Circuit Court, District of Pennsyl- 
vania) involved the trial of an in- 
dictment for violation of an Act of 
Congress. Two associate justices of 
county courts of the state had been 
served with subpoenae to appear and 
testify for the accused and had not 
responded, The accused asked that 
writs of attachment issue to compel 
their attendance and his request was 
granted. Associate Justice William 
Paterson of the Supreme Court of 
the United States, sitting in Circuit, 
said: 

We pay no respect to persons. The 
law operates equally upon all, the high 
and low, the rich and poor. If we issue 
a subpoena to a justice or a judge, and 
it is not obeyed, we should be more 
strict in our proceedings against such 
characters, than against others, whose 
ofice did not so strongly point out 
their duty. 

Other authorities recognize that 
judges are competent and compel- 
lable witnesses in any case, except in 
a case in which they are presiding.‘ 

We have found no case, English or 
American, which holds to the con- 
trary. The very paucity of judicial 
decisions on the point shows that the 
law has been taken for granted. The 


decisions and statutes which deal 
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with exemption of a judge who is 
presiding carry the necessary infer- 
ence that such a situation presents 
an exception to a general rule that 
any judge is a competent witness and 
subject to the compulsion of a sub- 
poena. The provision of the Judi- 
cial Code of the United States dis- 
qualifying a judge or justice of the 
United States to sit “in any case” in 
which he “is or has been a material 
witness for either party” is a clear 
legislative recognition of the gen- 
eral rule that a judge is a competent 
and compellable witness. The stat- 
utes and rules of procedure author- 
izing the service of subpoenae make 
no other exception in the case of 
judges, are all inclusive, and apply 
by their terms to judges as well as 
to other persons. 

In a few English and American 
cases there are admonitions that 
counsel should never summon a 
judge as a witness if it may reason- 
ably be avoided, but even in those 
cases it is recognized that if a judge 
is subpoenaed as a witness he cannot 
refuse to testify. 





3. Gray v. Crockett, 35 Kan. 66, 71; Terrell v. 
United States, 6 F. (2d) 498; State v. Sandquist, 146 
Minn. 322; State v. De Maio, 69 N.J.L. 590; People 
v. Dohring, 59 N. Y. 374; Ross v. Buhler, 2 Mart. 
N.S. La. 312; Maitland v. Zanga, 14 Wash. 92; 70 
Corp. Juris., Witnesses 180-1; 58 American Juris- 
prudence, §150; 70 Corp. Juris, §15. 

4. Woodward v. Waterbury, 113 Conn. 457; 
American Digest System, Witnesses, Key Numbers 
3 and 68. 













Lav 
for 
Wi 
de« 
dri 
de 


an 


ch 


pe 
to 
ul 
ch 
de 
W. 
OV 
th 


SO 
cle 
de 
lo 










sdios, Inc. 


man 
aring 


who is 
infer- 
resents 
le that 
ss and 
a sub- 
. Judi- 
es dis- 
of the 
ise”’ in 
aterial 
a clear 
e gen- 
ipetent 
le stat- 
1uthor- 
> make 
‘ase of 
apply 
well as 


1erican 
s that 
non a 
reason- 
1 those 
| judge 


cannot 


Terrell v. 
quist, 146 
0; People 
, 2 Mart. 
th. 92; 70 
can Juris- 


ynn. 457; 
Numbers 














Law Makes No Exception 
for Judges as Character Witnesses 


We find no statement in any judicial 
decision or by any text writer which 
draws any distinction between evi- 
dence as to character or reputation 
and evidence as to any other fact in 
issue, or which supports the view that 
character witnesses are not subject 
to the compulsion of a subpoena. 
Furthermore, as lawyers are aware, it 
has happened that judges have been 
summoned as character witnesses 
without any question being raised. 

There seems to be a vague impres- 
sion in some quarters that evidence 
of previous reputation is “opinion” 
evidence and cannot be forced by 
compulsory process because it re- 
sembles the opinion evidence of ex- 
perts whose testimony cannot be 
forced. That impression seems to be 
unfounded. In the federal courts 
character evidence is limited to evi- 
dence of reputation, and a character 
witness is never permitted to give his 
own opinion about the character of 
the person involved. Edington v. 
United States, 164 U. S. 361; Michel- 
son v. United States, 335 U. S. 469, 
decided December 20, 1948. All the 
decisions in lower federal courts fol- 
low that rule.5 

The overwhelming weight of au- 
thority in the state courts is to the 
same effect,® although where veracity 
is the issue a few state courts have 
reached a hybrid result, and wit- 
nesses testifying as to general reputa- 
tion are then allowed to answer the 
question “Would you believe him 
under oath?” 

Testimony as to a man’s reputation 
does not in any true sense involve the 
witness’s personal opinion of him, 
though it does disclose the opinion 
of his neighbors and acquaintances. 

“Reputation” is therefore a fact 
like any other fact material to the 
case, and under the law as it stands 
neither a judge nor any other witness 
who has been served with a subpoena 
to appear and testify as to reputa- 
tion may decline to testify or receive 
an exemption. 

A trial judge has a discretion to 
limit the number of character wit- 
nesses,” and if that limit is reached 


before a judge is placed upon the 
stand his testimony may be excluded, 
but a trial court has no right to 
select the character witnesses from a 
party’s array or to excuse a judge 
from testifying to reputation merely 
because he is a judge, and the power 
to limit the number is ineffective to 
exclude judges as character witnesses 
if they are called before the limit is 
exhausted. 

Our conclusions as to the present 
state of law may be summarized as 
follows: 

1. The modern rule is that a judge 
is not a competent witness in a case 
in which he is presiding, unless there 
is a statute permitting it. In the fed- 
eral system, a judge is disqualified to 
sit if he is or has been a material 
witness. In a few states there are 
statutes permitting a presiding judge 
to be both judge and witness under 
limited conditions, but the general 
rule in the state courts is that a judge 
may not testify in a case in which 
he is sitting, though for him to do 
so without objection is not reversible 
error. A judge is a competent and 
compellable witness in any case in 
which he is not sitting to testify as to 
any matter which came to his knowl- 
edge at any earlier trial or proceed- 
ing at which he presided. 

2. With the exceptions above 
noted judges as witnesses are on no 
different footing from other wit- 
nesses, and have only those excep- 
tions and privileges which are en- 
joyed by other witnesses. The courts 
have occasionally deprecated the use 
of judges as witnesses, and have ad- 
monished counsel not to call judges 
to the witness stand unless necessary, 
but nevertheless have said that, if 
summoned, judges cannot, as the law 
stands, refuse to testify. Although 
calling judges as witnesses to any fact 
is considered undesirable, neverthe- 
less the ends of justice and the neces- 
sity of obtaining the truth are held 
to outweigh the objections which 
exist to allowing judges to appear as 
witnesses. 


3. In the present state of the law 
witnesses as to reputation have no 
exemptions or privileges not com- 
mon to witnesses as to other facts, 


Propriety of Judges Appearing as Witnesses 


and a judge is as competent and 
compellable to testify to reputation 
as he is to testify to any other mate- 
rial fact. Under present law, a judge 
who has been served with a subpoena 
requiring him to attend and testify 
as a character witness cannot refuse 
to do so, and for a trial judge to 
grant him an exemption would be 
error which might upset the judg- 
ment on appeal. 

4. As the law stands, where counsel 
concludes that character testimony 
from a judge is essential in his client’s 
interest and the judge agrees with 
that conclusion, or, if not, is unable 
to convince counsel that he should 
be excused, and if, in either case, 
counsel causes a subpoena to be 
served on the judge the latter is not 
subject to just criticism for appear- 
ing as a witness. As waiver by the 
judge of service of a subpoena may 
give rise to misunderstanding, it 
would be wiser in all cases for a judge 
not to appear as a witness on any 
subject unless served with a subpoena 
ad testificandum. 


Should the Present Law Affecting 
Judges as Witnesses Be Changed? 
We see no reason to suggest any ac- 
tion by the Association directed at 
judges relating to testimony of a 
judge in a case in which he is pre- 
siding or as to knowledge coming to 
him as a judge at a former trial at 
which he presided. We prefer the 
method of dealing with this problem 
adopted by Congress, which disquali- 
fies a judge from sitting in a case 
where he is or has been a witness. 
As to the few state systems which 
have a different approach, we have 
not heard of any resulting evils, and 
have not felt it necessary for the Com- 
mittee to institute an inquiry into 
their operation as the basis for either 
(Continued on page 702) 


5. Miller v. United States, 120 F. (2d) 968, 971-2; 
Moore v. United States, 123 F. (2d) 207; Morris v. 
District of Columbia, 124 F. (2d) 284-5; United 
States v. Quick, 128 F. (2d) 832; Hawley v. United 
States, 133 F. (2d) 966; United States v. Kushner, 
135 F. (2d) 668; Kreinver v. United States, 11 F. 
(2d) 722; United States v. Latin, 139 F. (2d) 569; 
Mannix v. United States, 140 F. (2d) 250; Springer 
v. United States, 148 F. (2d) 411; United States v. 
Antonelli Fireworks Co., 155 F. (2d) 631. 

6. People v. Van Gaasbeck, 189 N. Y. 408. 

7. Wigmore, 3d Ed., §1908, and cases cited. 
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Nazi Justice and the Democratic Approach: 


The Debasement of Germany's Legal System 


by Maximilian Koessler + of the New York Bar (New York City) 


® Mr. Koessler was formerly an attorney for the Legal Division of the Office of 


Military Government for Bavaria in the United States Zone of Germany. Last year, 


at a conference of Referendars (judges and law students) in Bayrischzell, Bavaria, 


he delivered a lecture pointing out to the German members of the profession present 


how the Nazi government had destroyed the German legal tradition, often with 


the assistance of members of the German Bench and Bar who should have been 


among the first to defend the structure of which they were the guardians. This 


article is taken from the lecture. Mr. Koessler shows the difference, as he sees it, 


between the cynical abuse of the law of the totalitarian state and the place of the 


law in a free democratic society.’ 





® No American faces 
without a feeling of compassion the 
ruins of ambitious German struc- 
tures destroyed in a grim war. What 
thus happened was unfortunately 
bound to happen for the deliverance 
of the world from the tyrannical 
reign of a gang of criminals, to whom 
Germany had committed herself and 
by whom she abided faithfully and 
devoutly even when the war of ag- 
gression, frivolously begun, could 
not be won any more. Every lawyer 
knows the legal concept of necessity. 
This was humanity’s necessity. To 
avoid further shedding of blood in 


thoughtful 


1. The opinions expressed in this article are ine 
personal ones of the author and not necessarily 
those of the organization to which he belonged at 
the time of the lecture or to which he may belong 
at the time of the present publication. 

2. The extent and the degree of essential differ- 
ences between the common law and the civil law 
systems are much less thon is usually claimed by 
those who are trained only in one of them with 
hardly more than hearsay knowledge of the other. 
This may be illustrated by reference to the allegedly 
striking difference between the principle of stare 
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gigantic proportions and to relieve 
the world from the unbearable pres- 
sure of actual or threatening enslave- 
ment by a horde of cruel savages, 
a drastic measure had become the 
unavoidable dictate of the hour. 
However, long before the destruc- 
tion of German cities by Allied 
bombs, the German nation herself, 
under the leadership of Hitler, had 
destroyed a more precious heirloom 
of Germany: the respect for the law, 
clean hands of the judiciary, the 
recognition of legality as the decisive 
motive of action or forbearance in 
domestic as well as foreign relatic-s. 


Cynical contempt for and abuse of 
the law took the place of a firm 
tradition of law on which pre-Hitler 
Germany, in spite of technical differ- 
ences from the Anglo-American sys- 
tem, could no less pride herself than 
the Anglo-American countries pride 
themselves upon their particular 
methods in achieving the same final 
purpose.” 


The apocryphal but well known 
story of the miller at Sans-Souci and 
his success in a lawsuit against Fred- 
erick the Great, mighty King of 
Prussia,® is the basis of the French 
proverb: “Jl y a des juges a Berlin” 
(there are judges in Berlin). Respect 
for the law and righteousness of the 
judges were for quite some time 
characteristic features of the German 
nation that stood up in the German 
atmosphere of life with the firmness 
of a monument of bronze. While a 
retrograde movement had begun 
after World War I,* it remained for 
the Third Reich and its iconoclastic 
vandalism to put a quick and grue- 





decisis on the one hand and absence of binding 
effect of a judicial precedent on the other hand. 
In the practical application of the common law, 
the principle of stare decisis loses much of its effect 
by certain technical devices, especially by the dif- 
ferent force of a holding and of a dictum and by 
the possibility of ‘‘distinguishing’’ cases. On the 
other hand, in the civil law system, a judicial prec- 
edent, though technically devoid of binding effect, 
has nevertheless a great impact upon the decision 
in subsequent cases of a similar nature. The differ- 
ence between the two principles is therefore. to a 


large extent, one of the doctrine rather than of 
sociological reality. 


3. Eugen Schiffer, in his excellent book Die 
Deutsche Justiz (German Justice) (Second Edition, 
Munich and Berlin, 1949) page 1, shows the apoc- 
ryphal character of the story, but also that it served 
as the inspiration for Andrieux's poem ‘‘Le Meunier 
de Sans Souci’’ (1799) in which he created the 
thenceforth famous sentence: ‘Il y a des juges 
& Berlin’’. 


4. Schiffer, op. cit. at 9 et seq. 
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some end to a judicial tradition of 
the German nation that had lasted 


t 


for centuries. 


Nuremberg Records Show 
Debasement of German Justice 

[he files of the so-called Justice Case, 
which was one of the Nuremberg 
lrials,> supply striking illustrations 
o! the caricature of justice repre- 
sented by certain “laws”, “courts” 
and “decisions” in the Hitler period. 
[he reader of these documents is 
faced with a Walpurgis night of 
justice that would be incredible if 
the facts were not so definitely 
proved. These documents are part 
of the annals of an epoch in which 
quite a few judges, prosecutors and 
other Justice officials debased them- 
selves to be henchmen of a sadistic 
and cynical system of contempt for 
human dignity and for ethical pre- 
cepts of behavior. 

Unfortunately, in that fateful 
epoch of history, most of the ex- 
ponents of intellectual professions 
failed to perform as ethical paragons 
for the population at large. They 
acted as “yes-men”. Instead of lead- 
ing in the field of at least intellectual 
resistance to a criminal system, they 
readily joined it as followers and 
in quite a few instances even as 
activists. In the prolific literature 
on the German Resistance, little if 
anything can be read about members 
of the legal profession. Most, if not 
all, German jurists of the Hitler 
period were far from becoming mar- 
tyrs in the defense of justice. Quite 


a few of them acted as hangman’s 






assistants in the extermination of 
justice that Nazi justice amounted 
to in a number of instances.® 

I am certainly not recounting this 
to hurt patriotic feelings of the pres- 
ent generation of Germans. Rather, 
these statements are made because 
it is necessary for the political re- 
covery of Germany to view the past 
with open eyes, to see as black what 
was black, rather than to indulge 
in ostrich policy and even in specious 
arguments attempting to whitewash 
what should not be whitewashed. 
Only if the German Bench and Bar 
clearly see what possibly may happen 
and what actually did happen when 
the institution that claims to be 
justice ceases to be justice, only then 
are they fit for their high mission 
in a democratic reénthronement of 
the German legal tradition, de- 
throned under the Hitler regime. 
Only if they do not indulge in neo- 
nationalistic trends,’ but as children 
of the German nation repentfully 
pronounce a pater peccavi on her 
behalf, will they be guided by a 
sound approach in the defense of 
the bulwark of law against any 
frivolous onslaught upon it in the 
future. Only then will they be able 
to act like Napoleon’s “Old Guard”, 
which died but did not surrender. 

What are the fundamental differ- 
ences between the democratic ap- 
proach and the Nazi system of law? 

In the democratic system, law is 
a means for the realization of the 
ideal of justice. By saying this, I do 
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not claim that judicial errors, work- 
ing injustice as a result of a judicial 
procedure, are inconsistent with a 
democratic system. As long as justice 
remains a matter for human beings 
and thus affected with human short- 
comings, there is no more possibility 
of excluding the potential occur- 
rence of judicial errors than there is 
for the most cautious driver and the 
best system of traffic regulation to 
exclude the possibility of traffic acci- 
dents. The essential thing is, how- 
ever, that aberrations of justice are 
not intended, promoted or even 
tolerated in a democratic system, 
but that everything humanly pos- 
sible is done for their prevention 
and for remedial action in case of 
their occurrence. 


Justice Was Not Purpose 
of Nazi Law 


This was radically different from the 
Nazi system of “justice” of which 
justice, paradoxically, was not the 
real purpose. The Nazi system of 
“justice” was justice-neutral, if I may 
propose this word. There, law did 
not prevail for its own sake and 
unconditionally, but merely to the 
extent that it did not interfere with 
the so-called state-ideology. In other 
words, in the Nazi system, justice 
was no genuine goal of the judicial 
procedure, rather a mask put on or 
dropped according to whether it 
suited or did not suit those in power 
acting through judges and judicial 
administrators who were their mouth- 
pieces and robots. There was, to a 





5. There were twelve ‘Nuremberg Trials’’ subse- 
juent to the first one which is more precisely re- 
ferred to as the ‘IMT’ case [United States v. 
Hermann Goering, shortly discussed in Dodd's 
article ‘‘The Nurnberg Trial'’, 18 Pa. Bar Assn. Q. 
January, 1947) 138 ef seq.) While the IMT case 
was decided by a tribunal composed of judges from 
the four great powers—United States, United King- 
dom, France and Soviet Union, the twelve ensuing 
Nuremberg Trials were decided by so-called ‘‘Mili- 
tary Tribunals’* which were exclusively composed of 
egally trained American civilians, mostly of long 

dicial experience. In addition to the ‘‘Nuremberg 
Trials’’, there was another system of American war 
crimes trials in Germany, conducted by the War 
Crimes Group of the Army, mostly, though not ex- 

usively at Dachau, usually referred to as the 

Dachau Trials'’. There the courts, though not 
alled ‘‘Military Tribunals’', were exclusively com- 
posed of officers. The twelve subsequent Nurem- 
berg Trials are usually referred to as the Medical 
Case (No. 1); the Milch Case (No. 2); the Justice 
Case (No. 3); the Pohl Case (No. 4]; the Flick 
Case (No. 5); the Farben Case (No. 6); the Hos- 
tages Case (No. 7); the Rusha Case (No. 8); the 


Einsatzgruppen Case (No. 9); the Krupp Case (No. 
10); the Ministries Case (No. 11); the High Com- 
mand Case (No. 12). For more details, see Brig. 
Gen. Telford Taylor's excellent article “Nuremberg 
Trials’’ in Information Bulletin, Magazine of U. S. 
Military Government in Germany, No. 162, May 
31, 1949, page 3 ef seq. 


6. Schiffer, op. cit. at 22, a distinguished German 
expert, states: ‘‘The whole profession is to be 
blamed for a high degree of guilt and for having 
brought great disaster upon itself and the German 
people." On the next page (23) he recites: ‘‘This 
partly brutal, partly mendacious attitude [of Naz- 
ism regarding the judiciary] was by the great mo- 
jority of the judges accepted with more or less 
absence of opposition, readily or reluctantly, and 
it was made the basis of their judicial actions which 
thereby gradually assumed a gruesome shape” 
(present writer's free translation). See also Wein- 
rich, Hitler's Professors (New York, 1946) page 16, 
where it is said: 


Two groups deserve the place of honor among 
those who made their scholarship subservient to 
the Nazi ends: the physical anthropologists and 


biologists, and the jurists . . . the jurists . . . 
spared no effort in molding the abstruse ideas of 
the new rulers into clear-cut articles of law and 
directives and in defending the legality of the 
measures taken. 

7. Nationalism as meant here, is of course not 
identical with laudable patriotism. Rather, it is 
patriotism unfavorably colored by arrogant vindica- 
tion of one’s own nation’s achievements and claims 
(‘‘Herrenvolk’’ complex) and blindness for other 
nations’ similar achievements and claims. A grow- 
ing neonationalism was noticed by the present 
writer in discussions following lectures given by 
him at two other Referendars Conferences on the 
topic ‘Vengeance Myth and Reality of the Ameri- 
can War Crimes Trials in Germany". In criticizing 
the war crimes trials, quite a few German intellec- 
tuals are readily inclined to minimize the proved 
atrocities and rather to emphasize the alleged 
injustice committed by the trials themselves. 

8. The exclusionary rules of the American law of 
evidence are to a substantial degree due to the 
awareness of the potentiality of judicial errors in- 
herent in the jury system and to the attempt at 
eliminating probable sources of such errors. 
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substantial extent, surrender of jus- 
tice to demands of the Party. 

In an advanced stage of the Hitler 
regime, even the pretence of legality 
was jettisoned with regard to Jews 
and Poles. They were not allowed 
to have their alleged offenses ad- 
judicated by tribunals; their “‘treat- 
ment’ was entrusted to the tender 
hands of the Gestapo. 

While there was a wholesale be- 
trayal of justice with regard to Jews 
and Poles, gentile Germans became 
victims of the system under par- 
Then the sem- 
blance o° legality would be dropped 
in their cases too. This is obvious 
from the so-called transfer practice, 
elaborately explored in two Nurem- 
berg trials, the Justice Case and the 


ticular conditions. 


Ministries Case.° 

A man was in a justice prison serv- 
ing a term to which he had been 
sentenced by an ordinary or a special 
court. Hitler 1ead a short newspaper 
report coloring the case in a sensa- 
tional way. He found the sentence 
too lenient. Withovt any attempt at 
a serious review, he,ordered the man 
to be exterminated and for this pur- 
pose to be transferred from the jus- 
tice prison to the Gestapo. The 
State-Chancellery and the Ministry 
of Justice, though reluctantly, co- 
operated. The State-Chancellery for- 
warded Hitler’s order to the Ministry 
of Justice which in turn passed it 
on to the prison administration con- 
cerned. The Gestapo was directly 
notified by Hitler’s adjutant.?° 

Law, in the Nazi system, was no 
monument of bronze, but a card- 
board cliché which could be changed 
at pleasure. No death sentence was 
provided for criminal offenses against 
the Nuremberg Racial Law. How- 
ever, when Katzenberger, the 68-year- 
old president of the Jewish religious 
congregation of Nuremberg, was in- 
dicted for alleged race defilement 
before an ordinary tribunal and the 
pleasure of the Party was a sentence 
of death, the “legal” method to 
achieve this result was with cynical 
shrewdness found by the then Presi- 
dent of the Nuremberg Special 
Court, Rothaug. The alleged race 
defilement, he claimed, had been 
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committed during the _ blackout. 
Katzenberger, he concluded, could 
therefore be charged with an addi- 
tional crime under a special law 
under which even an offense, as 
such not subject to capital sanction, 
was punishable by death if per- 
petrated in exploitation of the ex- 
traordinary conditions of war. On 
the basis of this theory, Katzen- 
berger’s case was transferred to the 
Special Court which, 
thaug’s presidency, sentenced him 
to death. The Ministry of Justice, 
then headed by Schlegelberger, duly 
received the case record. It was aware 
of the fact that a flagrant mis- 
carriage of justice had been com- 
mitted to the prejudice of the 
accused. However, in this affair of 
a Jew within the sphere of interest 
of Streicher, the Gauleiter of Nurem- 
berg, it apparently did not dare to 
expose itself. At any rate, no review 
by the Supreme Court of Germany 
(Reichsgericht), on the basis of an 
extraordinary nullity plea, was sug- 
gested by any of the officials con- 
cerned. The only thing they did was 
to submit the file to Hitler for his 
exercise of clemency powers. This 
made the goat the keeper of the 
cabbage pot. Hitler, of course, re- 
fused to extend clemency to the Jew. 
Katzenberger was executed. The case 
is bound to be an indelible spot on 
the record of German justice. Un- 
fortunately, it is not the only case 
during the Nazi regime where Ger- 
mans garbed in judicial robes frivo- 
lously trampled down the ideals of 
justice and humanity in performing 
their official functions. 


under Ro- 


By way of repetition in different 
language, it may be stated: In the 
democratic system, it is the honest 
intention of law to work justice; 
in the Nazi system, law was a tool 
for the accomplishment of purposes 
outside the ideal of justice, a political 





9. In the Justice Case, in connection with the in- 
dictment against Schlegelberger, one-time Acting 
Chief of the Ministry of Justice; in the Ministries 
Case, in connection with the charges against Meiss- 
ner, one-time Chief of the State-Chancellery. 

10. Schlegelberger was sentenced to life impris- 
onment for crimes against humanity, including the 
present charge; Meissner was acquitted. So was 
Schaub, Hitler's adjutant, who was tried by a Ger- 
man court in Munich. 

11. Similar ideas seem to prevail in the Soviet 


Maximilian Koessler is an Austrian- 
born American citizen. A lawyer in Vienna 
from 1918 to 1938, he has been a member 
of the New York Bar since 1946. He holds 
the degrees of A.M. and LL.B. from Co- 
lumbia University and is the author of 
various works on international law and 
other legal fields. 





instrumeht on which those in power 
would allow their tunes, and only 
their tunes, to be played." 


Totalitarian System 

Uses Robot-Judges 

The intrinsic nature of the demo- 
cratic system calls for an independ- 
ent judiciary; in the totalitarian 
system, the independence of the 
tribunal is taboo. Figuratively speak- 
ing, there is on the one side the 
independent king-judge, on the 
other side the robot-judge, operated 
by a wire-puller. The readers of the 
AMERICAN Bar ASSOCIATION JOURNAL 
will remember the interesting article 
on Judge Metzger’s conflict with the 
military in Hawaii, regarding the 
suspension of habeas corpus.!? In 
the course of that conflict Judge 
Metzger had the courage to issue a 
punitive order for contempt of court 
against a commanding general. All 
this happened during the war, in 





approach to justice. In a rather reliable pre-Nazi 
appraisal of Soviet Russia, Theodore Seibert's 
Das Rote Russland (Red Russia), (4th ed. Munich 
1932) page 184, i! is claimed: ‘‘Law is for bolshe- 
vism nothing but a means for the preservation of 
the control of the ruling class over the suppressed 
classes'’ (writer's free translation). 


12. Claude McColloch, ‘‘Now It Can Be Told: 
Judge Metzger and the Military’, 35 A.B.A.J. 365; 
Moy, 1949. 
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proximity to the theater of opera- 
tions in the Far East. How different 
was the corresponding attitude of 
judge Metzger’s German colleagues 
in the Hitler period. Opportunism 
rather than legality was their prac- 
tical maxim. 

A necessary prerequisite of judicial 
independence is the principle that a 
judge must not be dismissed as long 
as he does not commit an offense. 
This principle is thus set forth in 
Article III of our Federal Constitu- 
tion: “The Judges, both of the Su- 
preme and Inferior Courts, shall 
hold their offices during good Be- 
haviour... .” 

Where this is the law, no judge can 
be dismissed because his decisions do 
not appear gratifying.’ Contrari- 
wise, the position of the judge in the 
Hitler period was that of a servant 
clothed as the holder of a judicial 
office, subject to dismissal from office 
or transfer to another place at the 
pleasure of those in power, and there- 
by induced to fall in with them to 
keep his job. 

It is well known that the theory 
of separation of powers goes histori- 
cally back to Montesquieu’s mis- 
understanding of the British Con- 
stitution. It may be a matter for 
argument whether the full effect of 
the proposition that the legislative, 
the executive and the judicial branch 
of the Government should be inde- 
pendent of one another belongs to the 


very nature of democracy. However, 
it should not be questioned that at 
least part of it, namely the independ- 
ence of the judiciary from the execu- 
tive, is vital to and of the essence in 
a democratic system of justice.’ 

The democratic state exists for the 
protection of its citizens and for the 
promotion of their weal; in the Nazi 
system, protection of the citizens and 
promotion of their weal were not the 
paramount purpose of Government 
but were subordinated to the :0- 
called state-ideology, the achieve- 
ment of which was the thing which 
counted. There are in a democratic 
system opportunities for the citizen 
to tell the authority: Noli me tangere 
(don’t touch me). Characteristic, in 
this respect, is the English saying: 
“My home is my castle”. In the Nazi 
system, which was totalitarian, that 
is, by its very name, piercing through 
every wall, there was no room for 
civil rights or privileges. The ten- 
tacles of the totalitarian polypus 
reached into the inner sanctum of 
family life.15 


Civil Rights Impossible 

in Totalitarian State 

Civil rights and a totalitarian system 
blend as water and fire. It was there- 
fore not surprising that Hitler, as one 
of his first domestic actions, suspend- 
ed for good the civil rights guaran- 
teed by the Weimar Constitution. 
Contrariwise, in each democratic 
constitution the civil rights belong 
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to its core. In the Bonn Basic Law, 
the importance of the “Grundrechte” 
or fundamental rights, as they are 
called there, is emphasized by their 
presentation in the beginning of the 
document. They appear in its first 
nineteen articles.‘* In addition to 
“fundamental rights”, which in sub- 
stance correspond to our Bill of 
Rights, the Bonn Basic Law con- 
tains pioneering innovations.!? It is 
to be hoped that the “fundamental 
rights”, written into the Bonn Basic 
Law, materialize as that unshakeable 
reality that the Bill of Rights has be- 
come in the American way of life. 
For this to happen it is necessary 
that future German judges discharge 
their official duties in the same dem- 
ocratic spirit that is a matter of 
course to their American colleagues. 

A Munich theater recently per- 
formed Hugo von Hofmannsthal’s 
version of Moliére’s comedy Le 
Bourgeois Gentilhomme to which 
Richard Strauss had written the ac- 
companying music. The main rdéle 
in that play is that of the upstart 
Jourdain. Upon receiving an expla- 
nation of the difference between 
poetry and prose, he wonders how, 
unaware in the past of the concept 
of prose, he nevertheless managed to 
speak prose. 

In the present day Germany, it is 
necessary to talk more of democracy 
than is the case in countries with an 
unbroken line of democratic tradi- 





13. Similarly, the new federal constitution of 
Western Germany or ‘‘Bonn Basic Law'’ provides 
in Article 97: 

(1) Judges shall be independent and subject 
only to the law. 

(2) Judges who are principally, regularly and 
definitely employed as such may, against their 
will, be dismissed before the expiry of their term 
of office, or permanently or temporarily sus- 
pended from office or transferred to another of- 
fice or be placed on the retired list only through 
the decision of a court and only on the grounds 
and in the forms prescribed by legislation. Legis- 
lation may set an age limit at which judges who 
have been appointed for life shall retire. In the 
case of alterations in the structure of the courts 
or their districts, judges may be transferred to 
another court or suspended from office. They 
must, however, retain their full salary. 

(All quotations, herein, of parts of the Bonn Basic 
Law, are taken from the ‘Agreed Anglo-American 
Translation’). 

14. Not quite consistent with the doctrine in its 
orthodox form are certain phenomena in undoubt- 
edly democratic states, such as for instance the 
judicial function of the British House of Lords or the 
judicial review of the constitutional validity of 
federal and state laws exercised by the Supreme 
Court of the United States and, if the writer is cor- 


rectly informed, also by the highest federal court 
in Australia. The Bonn Basic Law provides in part 
of its Article 20: ‘‘All state authority emanates from 
the people. It shall be exercised by the people in 
elections and plebiscites and by means of separate 
legislative, executive and judicial organs’’ (italics 
added). 

15. In Hitler's Germany, children were encour- 
aged to report family members for utterances hos- 
tile to the system, and it actually happened that 
fathers were placed in concentration camps on the 
basis of such denunciations. 

16. Article 1 reads: 

(1) The dignity of man shall be inviolable. To 
respect and protect it shall be the duty of all 
state authority. 

(2) The German people therefore acknowledge 
inviolable and inalienable human rights as the 
basis of every human community, of peace and 
of justice in the world. 

(3) The following basic rights shall be binding 
as directly valid law on legislation, administra- 
tion and judiciary. 

17. For instance: Article 4, Paragraph 3, in part 
provides: ‘No one may be compelled against his 
conscience to perform war service as a combatant 
...'', thus establishing a privilege for conscientious 
objectors which, in the United States, is not a right 
under the Constitution, but a matter for the draft 


law. 

Article 16, Paragraph 1, in part provides: ‘‘The 
loss of citizenship may occur only on the basis of 
a law and, against the will of the person con- 
cerhed, only if the person is not rendered stateless 
thereby’’, thus marking the first legislative attempt 
at preventing the creation of statelessness. 

The same article, in part of its Paragraph 2, pro- 
vides: ‘‘The politically persecuted shall enjoy the 
right of asylum'’, thus giving a firm constitutional 
foundation to the right rather than grace character 
of political asylum. 

Article 19 provides in Paragraph 3: ‘‘The basic 
rights shall also apply to juridical persons within 
the country insofar as, according to their nature, 
they may be applied to such persons."’ The other- 
wise arising problem as to whether and if so to 
what extent corporations are holders of constitu- 
tional rights and privileges (Henderson, The Posi- 
tion of Foreign Corporations in American Constitu- 
tional Law, 1918) is thus avoided by a clear-cut 
rule in the constitution itself. 

Consistent with the European, but inconsistent 
with the American tradition concerning freedom of 
religious belief, is the following provision in part 
of Article 7, Paragraph 3: ‘‘Religious instruction 
shall form part of the curriculum in the state 
schools with the exception of non-confessional 
schools."* 
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tion. We are looking forward to a 
Germany in which democracy will be 
less talked of, but so much more 
recognized, and where it will be prac- 
ticed as a matter of course. 

The 
German structures, destroyed in a 


above-mentioned ruins of 


grim war, will disappear very soon. 


However, beneath them there are 


Nazi Justice and the Democratic Approach 





ideological ruins, remainders of an 
ideology that deprived Germany of 
her good reputation and finally led 
her into the disaster of a lost world 
war. Let future members of Bench 
and Bar in Germany see to it that 
those false ideological structures re- 
main a matter of the past forever 


rather than being reérected. Let 


them nip in the bud any totalitarian 
reaction and thus live up to the 
maxim of the Roman poet Horatius: 
Principiis obsta (prevent it from the 
start). Let them remember Goethe's 
wizard’s apprentice (Zauberlehrling) 
who could not get rid of the spirits 
evoked by himself. Let them abstain, 
and preserve fellow Germans from 
recidivist adoration of a false god. 


Proposed Amendments to Constitution and By-Laws 


of the American Bar Association 


To be presented to and acted upon at its Seventy-Third Annual Meeting at Washington, D. C., 


September 18-22, 1950 


® To THE MEMBERS OF THE AMERI- 
CAN Bar ASSOCIATION AND OF THE 
Houser OF DELEGATES: 


+ 

Notice is hereby given that Ed- 
ward L. Wright of Little Rock, Ar- 
kansas, Loyd Wright of Los Angeles, 
California, Charles M. Lyman of 
New Haven, Connecticut, John J. 
Carmody and Francis W. Hill, Jr., 
of Washington, D. C., Arthur G. 
Powell of Atlanta, Georgia, Eli F. 
Seebirt of South Bend, Indiana, 
Samuel Levin of Chicago, Illinois, 
Henry P. Dart, Jr., of New Orleans, 
Louisiana, W. W. Gibson of Min- 
neapolis, Minnesota, Phil Stone of 
Oxford, Mississippi, John C. Satter- 
field of Jackson, Mississippi, Lynn M. 
Ewing of Nevada, Missouri, Julius J. 
Wuerthner of Great Falls, Montana, 
Floyd W. Beutler of Taos, New Mex- 
ico, Herbert G. Nilles of Fargo, 
North Dakota, Lawrence C. Spieth of 
Cleveland, Ohio, Howard L. Smith 
of Tulsa, Oklahoma, Henry C. Hart 
of Providence, Rhode Island, Doug- 
las McKay and Douglas McKay, Jr., 
of Columbia, South Carolina and 
B. Alston Moore of Charleston, 
South Carolina, members of the As- 
sociation, have filed with the Secre- 
tary of the Association the following 
amendment to the Constitution of 
the Association: 

Amend Article VI, Section 5 of 
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the Constitution as follows: 

In line 48 after the words “‘a suc- 
cessor” add a comma and the words, 
“to be nominated by a member of 
the House of Delegates from the 
State in which the vacancy exists, 
and”; in line 51 strike out the com- 
ma and the words “and said” and 
substitute therefor a period and the 
word “The”; in line 53, after the 
words “into effect.”, add the words, 
“Where the vacancy occurs by resig- 
nation, the election to fill the va- 
cancy shall not be held until the ex- 
piration of thirty days from the time 
the vacancy shall have occurred.”; in 
line 56, after the words “all elec- 
tions”, strike out the words “‘a plural- 
ity”, and substitute therefor the 
words “a majority”; so that lines 40 
(beginning after the period) to the 
end of Section 5 shall read as follows: 

In case there shall exist amy vacancy 

in the office of State Delegate caused 

otherwise than by failure of the State 

Delegate to register at any annual 

meeting as aforesaid, the President of 

the Association, the member of the 

Board of Governors from the judicial 

circuit and the remaining members 

of the House of Delegates from the 

State in which the vacancy exists, 

shall elect in such manner as shall 

be determined by the Chairman of 
the House of Delegates, a successor, 
to be nominated by a member of the 

House of Delegates from the State in 

which the vacancy exists, and to serve 

for the unexpired term if for one 


year or less, or, if for more than one 
year, until the vacancy shall be filled 
by nomination and election as here- 
inabove provided. The Chairman, 
immediately upon learning of any 
such vacancy, shall be charged with 
the duty of carrying this provision 
into effect. Where the vacancy occurs 
by resignation, the election to fill the 
vacancy shall not be held until the 
expiration of thirty days from the time 
the vacancy shall have occurred. In 
any case, when a vacancy shall have 
been filled by nomination and elec- 
tion as hereinabove provided, the 
nominated and elected successor shall 
serve for the unexpired term. In all 
elections a majority of the votes cast 
shall elect. In case of a tie vote, the 
Board of Elections shall determine 
the choice by lot. One year, as used 
in this section, shall mean from the 
opening of one annual meeting until 
the adjournment of the next succeed- 
ing annual meeting. 


II. 


Notice is hereby given that Harold 
J. Gallagher of New York City, mem- 
ber of the Association, has filed with 
the Secretary of the Association the 
following amendment to the By- 
Laws of the Association: 

Amend Article X, Section 7, sub- 
section (p), paragraph (1) to read as 
follows: 


(p) Committee on Public Relations. 
(1) This Committee shall consist of 
five members appointed by the Presi- 
dent and four ex-officio members, to- 
wit, the President, the Chairman of 
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the House of Delegates, the Chairman 
of the Public Information Program of 
the Junior Bar Conference, and a 
member to be designated annually by 
the Board of Editors. In the original 
appointment of the Committee, the 
President shall designate two members 
to serve until the adjournment of the 
first annual meeting following their 
appointment, two to serve until the 
adjournment of the second annual 
meeting following their appointment, 
and one to serve until the adjourn- 
ment of the third annual meeting fol- 
lowing his appointment, but there- 
after successors shall be appointed for 
: three-year term. The President shall 
designate a Chairman annually. 


III. 


Notice is hereby given that Adrian 
\M{. Unger, of Newark, New Jersey, 
member of the American Bar Asso- 
ciation, has filed with the Secretary 
of the Association the following 
amendment to the By-Laws of the 
Association: 

(1) Amend Article I, Section 1 of 
the By-Laws by adding in line 7 
after the words “applications for 
membership shall” the words “not 
indicate the race, creed, or color of 
the applicant and shall” so that the 
sentence in lines 7 to 9 will read: 

Applications for membership shall 
not indicate the race, creed or color 
of the applicant and shall be con- 
sidered by such Committees only upon 
endorsement thereof by a member of 
the Association in good standing. 

(2) (a) Amend Article I, Section 
2 of the By-Laws by changing the 
word “Election” to “Elections” in 
the title. 

(b) After the period in line 3 in- 
sert the following: 

The Board of Governors shall con- 

sider applicants solely with reference 


to whether they are members in good 
standing of the Bar of any State and 
without reference to their race, creed 
or color. 


(c) Change the period to a com- 


ma at the end of the Section and 
insert the following: 


and those casting negative votes shall 
state for the record their reasons there- 
for. If four or more negative votes 
are cast, the applicant and the mem- 
ber who endorsed his application shall 
be so informed. Within thirty days 
after receipt of such notice, the appli- 
cant may request the Secretary of the 
Association to furnish an appropriate 
excerpt from the minutes or record 
indicating those who voted in the 
negative and their stated reasons. 
Within thirty days after receipt of 
such excerpt, the applicant may file 
with the Secretary a statement in sup- 
port of his application and the state- 
ment and application shall be con- 
sidered at the next meeting of the 
Board of Governors. If four or more 
negative votes are again cast, the ap- 
plicant and the member who endorsed 
his application shall be so informed. 
Within six months thereafter, such 
member, or some other member or 
members authorized by him, may re- 
quest the Secretary that the question 
of the election of the applicant to 
membership be considered by the As- 
sembly and at the next annual meet- 
ing of the Association, the question 
of the election of the applicant to 
membership shall be considered by 
the Assembly. If the majority of the 
Assembly shall vote for the election of 
the applicant, he shall be deemed duly 
elected a member of the Association, 
without further action by the House 
of Delegates or Board of Governors. 
Section 2 will then read as follows: 

Section 2. Elections of Members. 


All nominations made pursuant to 
Section 1 hereof shall be reported to 
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the Board of Governors for action. 
The Board of Governors shall con- 
sider applicants solely with reference 
to whether they are members in good 
standing of the Bar of any State and 
without reference to their race, creed 
or color. Four negative votes in the 
Board of Governors shall prevent an 
applicant’s election, and those casting 
negative votes shall state for the record 
their reasons therefor. If four or more 
negative votes are cast, the applicant 
and the member who endorsed his 
application shall be so informed. 
Within thirty days after receipt of 
such notice, the applicant may request 
the Secretary of the Association to 
furnish an appropriate excerpt from 
the minutes or record indicating those 
who voted in the negative and their 
stated reasons. Within thirty days after 
receipt of such excerpt, the applicant 
may file with the Secretary a statement 
in support of his application and the 
statement and application shall be 
considered at the next meeting of the 
Board of Governors. If four or more 
negative votes are again cast, the ap- 
plicant and the member who endorsed 
his application shall be so informed. 
Within six months thereafter, such 
member, or some other member or 
members authorized by him, may re- 
quest the Secretary that the question 
of the election of the applicant to 
membership be considered by the As- 
sembly and at the next annual meet- 
ing of the Association, the question 
of the election of the applicant to 
membership shall be considered by 
the Assembly. If the majority of the 
Assembly shall vote for the election 
of the applicant, he shall be deemed 
duly elected a member of the Asso- 
ciation, without further action by the 
House of Delegates or Board of 
Governors. 


JosepH D. STECHER 
Secretary 


Pa Curiam Opinions: Without pride of ancestry 

(and usually) without hope of posterity. 

—Notes of a District Judge, Part II, 
by Claude McColloch, page 26. 
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Deferred Rights versus Preferred Rights 


Second-Class Constitutional Rights: 


by John Edward Thornton + of the Alabama Bar (Mobile) 


® After a study of recent opinions of the United States Supreme Court dealing with 
the civil rights guaranteed by the Constitution, Mr. Thornton concludes that the Court 
is evolving a new constitutional doctrine: certain of the rights guaranteed by our 
fundamental organic law are indispensable and override other rights whenever there 
is a conflict between them. Mr. Thornton believes that there is nothing in the 
Constitution that admits of this interpretation and he expresses his reasons for dissent. 





® The Constitution of the United 
States has been amended repeatedly 
by the Supreme Court of the United 
States during the last few years.! This 
has been true even though the Con- 
stitution contains within itself the 
method whereby it is to be amended,” 
and nowhere is it provided that the 
judiciary shall share in this process. 

This amending of the Constitution 
has been effected by the overruling 
of previous decisions of the Court 
which, rightly or wrongly, fixed the 
meaning of particular provisions of 
the Constitution. For the Court to 
say that the particular provision of 
the Constitution did not mean what 
the Court previously held that it 
did mean, amends the Constitution 
just as genuinely as though the pro- 
cesses provided for amendment were 
followed—maybe more so, for the 
amendment adopted by the states 
will be subject to future judicial con- 
struction to fix its meaning while the 
overruling of a case construing the 
Constitution will constitute a judi- 
cial construction of the provision 
and, hence, no further delay will be 
necessary to find out what it means. 
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A single illustration will be used.* 
The Constitution provides that Con- 
gress shall have the power “to regu- 
late commerce . . . among the several 
States”.4 In 1869 the State of Vir- 
ginia sought to impose a license on 
the doing of a fire insurance business. 
Since the insurer was not a Virginia 
business, the question was whether 
a tax on the Virginia soliciting agent 
of the foreign insurance company ran 
afoul of the congressional authority 
over commerce among the several 
states. In the case of Paul v. Vir- 
ginia® the Court held in the negative. 
In arriving at this result the Court 
said: “Issuing a policy of insurance 
is not a transaction of commerce.” 

This fixed the meaning of the com- 
merce clause in this particular as 





though the quotation above were i 
written into the Constitution, and 
great bodies of cases and custom jf 
were built up on the assumption that | 
the commerce clause in the Constitu- 
tion did not apply to the insurance 
business. 

In the case of United States v. 
South-Eastern Underwriters Associa- 
tion® the Court overruled Paul v. 
Virginia, holding that the issuing of 
a policy of insurance was commerce. 
Obviously this changed the meaning 
of the commerce clause in the Consti- 
tution as effectively as if the words 
in the clause were changed. 

In fact, there are those now on the 
Court who openly say that for cases 
involving the construction or inter- 
pretation of the Constitution, the con- 
struction or interpretation placed on 
it by the Court constituted of dif. 
ferent personnel at an earlier ‘iate 
has and should have little if any 
weight with the presently constituted | 
Court.? Thus, the Court is changing 
constitutional concepts, some of 





1. For an interesting discussion of something else 
the Supreme Court has been doing lately see 
Baker, “‘Legislating Judicially: Should the Power of 
Judicial Review be Curbed?"', 35 A.B.A.J. 555, July, 
1949; also Ballantine, ‘‘The Courts and Tax Admin- 
istration: A Plea for a Return to the Statutory Lan- 
guage’, 35 A.B.A.J. 369, May, 1949. 

2. Article V of the Constitution. 

3. For a collection of some of the cases overruled 
during the last few years, see Palmer, ‘‘Dissents 
and Overrulings: A Study of Developments in the 
Supreme Court’, 34 A.B.A.J. 554, 556-558, July, 
1948. 

Then, of course, there are many cases where pre- 


which go back to the founding of the 


vious cases are ‘‘distinguished’’ in such a fashion 
as to amount to an overruling of the previous case. 
See Shelley v. Kraemer, 334 U. S. 1 (1948), which 
““distinguishes’’ Corrigan v. Buckley, 271 U. $. 323 
(1926). 

4. Article |, Section 8 (3) of the Constitution. 

5. 8 Wall. 168 (U. S. 1869). 

6. 322 U. S. 533 (1944). 

7. For a discussion of the Justices’ attitude to- 
ward store decisis, see Palmer, ‘Dissension in the 
Court: Stare Decisis or ‘Flexible Logic'#’*, 34 
A.B.A.J. 887, October, 1948, and Armstrong, ‘Mr. 
Justice Douglas on Stare Decisis: A Condensation 
of the Eighth Cardozo Lecture’, 35 A.B.A.J. 541; 
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Republic, without following the pro- 
cedures contained in the Constitution 
for changing or amending it. 


Some Members of Present Court 
Believe in ‘‘Preferred Rights” 

This judicial amending of the Con- 
stitution by 
tional cases has become so prevalent 
of late that the injection by the 
Court of new concepts concerning 


overruling constitu- 


constitutional rights into the cases 
has passed almost without notice. 
Some of the members of the present 
Court have now created a doctrine of 
“relativity” for constitutional rights. 
To them, some constitutional rights 
occupy “‘a preferred position”, or 
“they should depend somewhat upon 
the gravity of the offense”. 

This “preferred position” expres- 
sion for some constitutional rights 
was apparently first enunciated in a 
dissenting opinion by Chief Justice 
Stone in the case of Jones v. Opelika’ 
where he said: 

The First Amendment is not con- 
fined to safeguarding freedom of speech 
and freedom of religion against dis- 
criminatory attempts to wipe them 
out. On the contrary the Constitution, 
by virtue of the First and the Four- 
teenth Amendments, has put those 
freedoms in a preferred position. 

This phrase was picked up by the 
other members of the Court and re- 
peated until Mr. Justice Frankfurter 
cried out in his concurring opinion 
in Kovacs v. Cooper:® 

This is a phrase that has uncritically 
crept into some recent opinions of this 
Court. I deem it a mischievous phrase, 
if it carries the thought, which it may 
subtly imply, that any law touching 
communication is infected with pre- 
sumptive invalidity. I say the 
phrase is mischievous because it radi- 
ates a constitutional doctrine without 
avowing it. Clarity and candor in 
these matters, so as to avoid gliding 
unwittingly into error, make it appro- 
priate to trace the history of the 
phrase “preferred position.” 

Ihe Justice then traces the origin of 
the doctrine from Herndon v. Low- 
ry!® down to the case of Kovacs v. 
Cooper. After setting out the cases 
where this phrase may be found the 
Justice draws the dubious conclusion: 

In short, the claim that any legisla- 
tion is presumptively unconstitutional 
which touches the field of the First 
Amendment and the Fourteenth 


Amendment, insofar as the latter's 

concept of “liberty” contains what is 

specifically protected by the First, has 
never commended itself to a majority 
of this Court. 

We say this conclusion is dubious 
for a majority of the Court has ap- 
proved opinions wherein this “pre- 
ferred position” expression was used 
in three cases.! 

In fact, in Kovacs v. Cooper, Mr. 
Justice Reed, who has shied away 
from opinions using this expression, 
seems to quote it with approval, not- 
ing his acquiescence in the phrase. 
Since Chief Justice Vinson and Mr. 
Justice Burton joined in Mr. Justice 
Reed’s opinion in Kovacs v. Cooper, 
though they had previously 
avoided joining in opinions approv- 
ing this phrase, it would seem that 
Justices Frankfurter and Jackson are 
the only justices who do not now 
subscribe to it. 


too 


Frankfurter Summarizes 

His Objections 

Mr. Justice Frankfurter’s objection 
to the phrare is summarized in his 
statement in Kovacs v. Cooper: 

The objection to summarizing this 
line of thought by the phrase “the pre- 
ferred position of freedom of speech” 
is that it expresses a complicated proc- 
ess of constitutional adjudication by a 
deceptive formula. 

Mr. Justice Jackson in Brinegar v. 
United States!* sets out another ob- 
jection to this phrase where he said: 

We cannot give some constitutional 
rights a preferred position without 
relegating others to a deferred posi- 
tion; we can establish no firsts with- 
out thereby establishing seconds. 


Second-Class Constitutional Rights 





And, of course, Mr. Justice Jack- 
son is right about this. If the free- 
doms of press, speech and religion 
guaranteed by the First Amendment 
and incorporated by reference by the 
Court (not the people or the states) 
into the Fourteenth Amendment are 
in a “preferred position”, then the 
other guaranties found in the Con- 
stitution are deferred to those pre- 
ferred rights. 


Court Determines 

Which Rights Are Preferred 

And since the Court (not the people 
or the states) is stratifying the consti- 
tutional rights, we are now depend- 
ent on the Court to give us the word 
on whether all the other constitu- 
tional rights are on the same plane, 
or whether these lesser rights are 
themselves divided into different 
strata of importance. 


Under this present graduation of 
rights it would seem that the freedom 
of the press can override such rights 
as an accused may have to a trial 
by jury. Or, to suppose an interest- 
ing case, if my religion demands 
and if I worship my deity by ex- 
cluding all Yankees from my state, 
my freedom to have such a religion 
would override any freedoms afford- 
ed my Northern brethren by the 
commerce clause or the privileges 
and immunities clause in the Consti- 
tution. 

The troublesome question left for 
ex post facto declaration by the 
Court now is what of a conflict be- 





July, 1949. 

In an address before the Section of Judicial Ad- 
ministration of the American Bar Association at 
Seattle, Washington, on September 8, 1948, Mr. 
Justice Douglas said: 

A judge who is asked to construe or interpret 
the Constitution often rejects the gloss which 
his predecessors have put on it. For the gloss 
may, in his view, offend the spirit of the Consti- 
tution or do violence to it. [32 Jour. Am. Jud. 
Soc. 104, 106 (1948)]. 

It is this sort of verbalism that has lulled us into 
accepting this sort of heresy. The Justice is not 
talking about ‘*‘a judge’’ though that is precisely 
the word he uses. He is talking about a court that 
is not “‘a judge’’ or “‘several judges’. It is an 
institution which is, or at least should be, above 
and beyond the individuals composing it. But when 
an institution can be personalized in this fashion, 
then it is easy to talk about ‘his view’’. The per- 
sonal view of a judge on a court is a matter that 
has no place on or before the court. 

Furthermore, the solemn adjudications of a court 
which may have stood unchanged for years and 


may well have been relied on and acted on so 
that they become a part of the customs and tradi- 
tions of the people, deserve a better description 
than ‘‘gloss’’. 

Finally, is the court construing or interpreting a 
Constitution or the spirit of a Constitution? This is 
o very important distinction. But by a clever use of 
words as here illustrated, we do not get the impact 
of what the Justice is actually saying to us. 

8. 316 U. S. 584, 600, 608 (1942). 

9. 336 U. S. 77, 89, 90 (1949). 

10. 301 U. S. 242 (1937). Though the Justice 
starts with this case as foreshadowing the idea of 
the First Amendment freedoms being in a “‘pre- 
ferred position’’, it is believed that he could have 
as well started with the dicta of Mr. Justice Cardozo 
in Palko v. Connecticut, 302 U.S. 319, 324 (1937) and 
possibly with Gitlow v. New York, 268 U. S. 652, 
666 (1925). 

11. Murdock v. Pennsylvania, 319 U. S. 105, 115 
(1943), Prince v. Massachusetts, 321 U. S. 158, 164 
(1944), Saia v. New York, 334 U. S. 558, 562 (1948). 

12. 338 U. S. 160, 180 (1949). 
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Second-Class Constitutional Rights 


tween the now nonpreferred rights 
guaranteed by the Constitution. Sup- 
pose a conflict between the rights 
guaranteed by the Second Amend- 
ment, which protects the right of the 
people to keep and bear arms, and 
the rights guaranteed by the Fourth 
Amendment, which protects the right 
against search 
Or suppose a conflict be- 


unreasonable and 
seizure. 
tween the right to have commerce 
between the several states regulated 
only by Congress and the right guar- 
anteed by the privileges and immu- 
nities clause. Which of these rights 
are to be preferred over the others? 

As observed by Mr. Justice Jack- 
son, when firsts are established, sec- 
onds of necessity follow. But what 
of the thirds, fourths, etc.? 


Justice Jackson Makes 
a Different Classification 


The dissenting opinion of Mr. Jus- 
tice Jackson in the case of Brine- 
gar v. United States poses another in- 
teresting stratification of constitu- 
tional rights. It is true that this is 
only a dissenting opinion, but we 
have already seen how a casual re- 
mark in a dissenting opinion can rise 
to momentous proportions in a rela- 
tively short period of time. 

As noted in the quotation from 
this case above, Mr. Justice Jackson 
decries the relegating of constitu- 
tional rights into preferred or de- 
ferred positions. With particular 
reference to the rights against un- 
reasonable searches and seizures guar- 
anteed by the Fourth Amendment to 
the Constitution, Mr. Justice Jack- 
son says: 

These, I protest, are not mere sec- 
ond-class rights, but belong in the 
catalog of indispensable freedoms. 

It will be recalled that the ques- 
tion in the Brinegar case was whether 
an automobile could be searched for 
illegal whiskey without a search war- 
rant under the circumstances there 
involved. The majority of the Court 
held in the affirmative. After com- 
menting on the problems presented 
to law enforcement officers by the 
automobile, Mr. Justice Jackson says: 

But if we are to make judicial ex- 
ceptions to the Fourth Amendment 
for these reasons, it seems to me they 
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should depend somewhat on the grav- 

ity of the offense. 

Now this is truly a provocative re- 
mark! 

The Justice has just deprecated 
the idea of judicially lining constitu- 
tional rights up in steps with some 
above others. But the Justice says 
that if such a practice is commenced, 
then the sanctity of the right is to 
depend on the gravity of the offense. 

Now if this were only an isolated 
remark in a single dissenting opin- 
ion, it could be passed over as the 
usual obiter dictum with which so 
many opinions are cluttered today. 
But this is not such a casual remark. 

In McDonald v. United States’ 
the facts were that the police in the 
District of Columbia had a lottery 
law violator under surveillance for 
about two months. On the day in 
question without search warrants or 
warrants for arrest they slipped into 
a boarding house where he resided 
and peeped over a transom into the 
defendant’s room and saw him en- 
gaged in checking lottery slips. The 
police demanded admittance and 
upon getting into the room arrested 
defendant and confiscated the para 
phernalia. On the trial of defendant 
for complicity in the lottery racket, 
he demanded that the evidence of 
the raid be suppressed and the para- 
phernalia returned to him because 
his right under the Fourth Amend- 
ment against unreasonable search 
and seizure had been violated. The 
Supreme Court reversed the lower 
courts and held that the evidence 
should be suppressed and the para- 
phernalia returned to defendant; in 
effect, freeing the defendant because 
the police had done wrong. Admit- 
tedly the defendant was guilty of the 
offense with which he was charged, 
and the police were bad; therefore, 












































John Edward Thornton is a native of 
Mississippi. Educated at Mississippi Col- 
lege and Harvard Law School, he is now 
practicing in Mobile. He has held several 
state offices in Alabama. 





says the Supreme Court, turn the 
guilty man loose! 

Mr. Justice Jackson’s concurring 
opinion in this case is extremely in- 
teresting concerning constitutional 
rights. He says:!4 

Even if one were to conclude that 

urgent circumstances might justify a 
forced entry without a warrant, no 
such emergency was present in this 
case... . Whether there is reasonable 
necessity for a search without waiting 
to obtain a warrant certainly depends 
somewhat upon the gravity of the 
offense thought to be in progress as 
well as the hazards of the method of 
attempting to reach it. 

Hence, Mr. Justice Jackson's water- 
ing of constitutional rights with the 
“gravity of the offense” doctrine in 
the Brinegar case is not a casual ob- 
servation. It is a matter of repeated 
insistence by him. Nor is this all. 
Court Reverses Three Cases 
Because of Forced Confessions 
Three cases came before the Court 





13. 335 U. S. 451 (1948). 
14. The remainder of the quoted paragraph is 
worth setting out: 

It is to me a shocking proposition that private 
homes, even quarters in a tenement, may be in- 
discriminately invaded at the discretion of any 
suspicious police officer engaged in following up 
offenses that involve no violence or threats of it. 
While | should be human enough to apply the 
letter of the law with some indulgence to officers 
acting to deal with threats or crimes of violence 
which endanger life or security, it is notable 
that few of the searches found by this Court to 


be unlawful dealt with that category of crime. 
Almost without exception, the overzeal was in 
suppressing acts not malum in se but only malum 
prohibitum. While the enterprise of parting fools 
from their money by the ‘‘numbers’’ lottery is 
one that ought to be suppressed, | do not think 
its suppression is more important to society than 
the security of the people against unreasonable 
searches and seizures. When an officer under- 
takes to act as his own magistrate, he ought to 
be in a position to justify it by pointing to some 
real immediate and serious consequences if he 
postponed action to get a warrant. 
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at the last term where confessions 
were used to obtain convictions for 
murder. They were Watts v. Indi- 
ina,® Turner v. Pennsylvania, and 
Harris v. South Carolina? The Su- 
preme Court reversed every case hold- 
ing that the confessions could not 
be used even though it seems to be 
conceded that the confessions con- 
tained statements that were verified, 
and without the confessions a con- 
viction would be impossible in any 
of the cases. In the Watts case the 
accused was held in solitary confine- 
ment for two days in a cell the Court 
described as “the hole”. In the other 
cases, the only thing that occurred 
was sustained interrogation of the ac- 
cused, from which the confessions 
were ultimately obtained. 

Mr. Justice Jackson concurred in 
turning Watts loose because of the 
brutality of the arresting officers 
(more of the two-wrongs-make-a- 
right doctrine?), but with some re- 
luctance. He dissented from the 
Court’s freeing Turner and Harris. 
He wrote one opinion expressing his 
views in all three cases. His difficulty 
was expressed as follows:18 

In each case police were confronted 
with one or more brutal murders 
which the authorities were under the 
highest duty to solve. Each of these 
murders was unwitnessed, and the only 
positive knowledge on which a solu- 
tion could be based was possessed by 
the killer. In each there was reason- 
able ground to suspect an individual 
but not enough legal evidence to 
charge him with guilt. In each the 
police attempted to meet the situation 
by taking the suspect into custody and 
interrogating him. This extended over 
varying periods. In each, confessions 
were made and received in evidence at 
the trial. Checked with external evi- 
dence, they are inherently believable, 
and were not shaken as to truth by 
anything that occurred at the trial. 
Each confessor was convicted by a jury 
and the state courts affirmed. This 
Court sets all three convictions aside. 

The seriousness of the Court’s judg- 
ment is that no one suggests that any 
course held promise of solution of these 
murders other than to take the sus- 
pect into custody for questioning. The 
alternative was to close the books on 
the crime and forget it, with the sus- 
pect at large. This is a grave choice for 
a society in which two-thirds of the 
murders already are closed out as in- 
soluble.19 


It seems clear that Justice Jackson 
is again troubled by the assertion of 
constitutional rights by one accused 
of what he considers to be a grave 
offense. 


It is quite possible that this ap- 
proach to the strict application of 
constitutional rights will find sup- 
port with the man-in-the-street. In 
other words, this doctrine of relativi- 
ty for constitutional rights depend- 
ent on the seriousness of the offense 
committed will have what is called 
“popular appeal”. 

The average man wants unlimited 
constitutional protection for individ- 
uals for what he considers trivial of- 
fenses. But when there has been a 
shocking crime committed, he will 
not look with too much favor on 
shielding suspects from thorough and 
intensive investigation, regardless of 
what constitutional rights are in- 
voked. 


But though it is well to have the 
majority behind constitutional doc- 
trine, the mere fact that the majority 
is in favor of a particular result 
under the Constitution does not 
mean that the Constitution so pro- 
vides. Hence, the fact, if it is a fact, 
that Mr. Justice Jackson’s view that 
constitutional rights should depend 
on the gravity of the offense coin- 
cides with the popular view, is not 
particularly relevant. 

The first objection to this method 
of dividing constitutional rights hori- 
zontally has been raised by Mr. Jus- 
tice Jackson himself. When constitu- 
tional rights are made relative to 
something outside the Constitution 
there are created second-class rights, 
or in this incidence, second-class citi- 
zens. Thus, those accused of lottery 
law violations have first-class protec- 


Second-Class Constitutional Rights 





those accused of murder, 
second-class protection, etc. 

Furthermore, constitutional pro- 
tection becomes subjective. Thus, as- 
sume a policeman honestly believes 
1 am murdering my wife. He could 
break into my house, search my 
home, twist my arm and make me 
confess what I am doing, etc. Actual- 
ly, I am chasing a mouse with a 
broom and my wife is standing on 
the dining room table screaming as 
I hit at the mouse with the broom. 
Or, again, a policeman finds the 
bones of my dog buried in my gar- 
den. Being no student of biology he 
reasonably, according to his own 
lights, believes me guilty of infanti- 
cide. And so on. To anchor constitu- 
tional rights to the state of mind of 
law enforcement officers would not 
give us much security, and such se- 
curity as we had would be erratic. 

A more serious objection to this 
treatment of constitutional rights is 
the problem-of determining what is 
a trivial or a grave offense, and who 
is to make such a decision. The Jus- 
tices of the Supreme Court to the 
contrary notwithstanding, omnisci- 
ence has not been delegated to 
those who sit on the Supreme Court 
of the United States. 

To illustrate: sexual crimes of vio- 
lence across race lines are considered, 
rightly or wrongly, as the most grave 
offenses conceivable in a large seg- 
ment of this nation. But the Justices 
of the Supreme Court have never 
treated these cases with the horror 
they receive in the South—at least, 
not since the extension of federal 
control over the administration of 
criminal law by state courts in Powell 
v. Alabama.” Are these crimes the 
most serious or are others worse? Are 
the state courts right or wrong in 


tion; 





15. 338 U. S. 49 (1949). 

16. 338 U. S. 62 (1949). 

17. 338 U. S. 68 (1949). 

18. 338 U. S. 57, 58. 

19. The last sentence in this quotation calls for 
some comment. We wonder who, on the trial of 
one of these cases, testified to this statement that 
two-thirds of the murders in “‘society’’ (which so- 
ciety?) are unsolved. And we further wonder who 
could be qualified so to testify. 

If this statement is not in the record, where did 
the Justice get it? Was it o statement made under 
oath, subject to cross-examination, and if not, is 
such a statement binding on the parties in these 
cases? If not, by what authority does the Justice 


inject it into this case? 

It is to be noted that it is not a statement of the 
Justice's opinion, or anyone else's opinion. It is a 
statement of fact by the Justice that is of sufficient 
importance to find a place in an opinion, and, 
therefore, presumably influenced the Justice in 
arriving at the result he reached in the cases. 

This is not the only place in the opinions of the 
Supreme Court where a Justice has made a finding 
of fact without any apparent basis therefor from 
the record. But these fact-finding proclivities on 
the part of appellate court judges, particularly if 
they are of extrajudicial facts, would seem to call 
for attention in a separate article. 

20. 287 U. S. 45 (1932). 


August, 1950 * Vol. 36 643 








Second-Class Constitutional Rights 






















their treatment of them? Who is 
quaiified to say? 

Or to take an illustration less 
loaded with emotions: consider cattle 
rustling. In some places that is con- 
sidered serious. How will the Jus- 
tices of the Supreme Court consider 
these cases? Suppose a case of cattle 
rustling arose in a state that does 
not have many cattle, and, therefore, 
where the offense is not considered 
as serious as it is in other states. 
Should the Supreme Court apply the 
local traditions or some other views 
or should the Justices apply their 
own ideas? 


Should Judges Determine 
Gravity of Offense? 


This leads to another serious ob- 
jection to qualifying constitutional 


rights upon the “gravity of the of- 
fense”, namely, is the determination 
of such questions part of the judicial 
function? Obviously, the determina- 
tion of the “gravity of the offense” 
is a determination of a question of 
policy—lottery operators are bad, 
bootleggers are worse, thieves are 
worst of all, etc. Or maybe this order 
is wrong, maybe they should be re- 
versed. But the judiciary is not quali- 
fied to make such decisions. These 
are matters to be determined solely 
and exclusively by the chosen repre- 
sentatives of the people, namely, 
legislators. 

The fact, and I suppose it is a fact, 
that the judiciary does and has been 
determining questions of policy?! 
does not seem to be conclusive on 
this matter. Contrary to what seems 


to be the practice of the Supreme 
Court of the United States in assum- 
ing apparently that two wrongs make 
a right, we do not have to accept the 
Court’s erroneous view of its func- 
tion and thereby somehow make it 
right. 

It is submitted that Mr. Justice 
Frankfurter is correct in labeling the 
“preferred position” doctrine of con- 
stitutional rights as “mischievous”, 
not only for the reasons he gives, but 
also for the reasons set out by Mr. 
Justice Jackson. A fortiori, Mr. Jus- 
tice Jackson’s qualifying of constitu- 
tional rights on the “gravity of the 
offense” is unsound and should not 
be extended. 





21. See the articles set out in footnote 1. 


Results of Election for State Delegates 


® On June 22, 1950, the Board of 
Elections met at the Headquarters 
of the Association, canvassed the 
ballots, and announced the results 
of the balloting for State Delegates. 

There were twenty-two jurisdic- 
tions voting in the election this year. 
Seventeen of these elected delegates 
for the regular three-year term be- 
ginning at the conclusion of the next 
Annual Meeting of the Association. 
One jurisdiction voted for a dele- 
gate to fill a vacancy in the term 
which expires in 1951, and- four 
jurisdictions for vacancies which 
expire in 1952. 

In the twenty-two jurisdictions 
voting, there 


were four—namely, 


California, Kansas, Missouri and 
Virginia—in -which more than one 
candidate’ had been nominated by 
petition. 

Of the delegates elected, eleven 
succeed themselves. The number of 
ballots sent out was 20,066. The total 


number of ballots returned was 9,497. 
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AMERICAN BAR ASSOCIATION 
Election for State Delegates — 1950 























Ballots Ballots Votes 
Jurisdiction Delegates Elected Mailed Returned Received 
Alabama WILLIAM LoGAN MARTIN, 366 249 228 

Birminghath 

Alaska R. E. Robertson, Juneau 35 19 15 
California Harry J. McCiean, Los Angeles 2,539 1,520 986 
Florida Robert R. MILAM, Jacksonville 870 474 420 
Hawaii J. Russet Capes, Honolulu 75 55 34 
Kansas J. B. Patrerson, Wichita 448 289 154 
Kentucky Biakey Heim, Louisville 509 277 256 
Maryland *WILLIAM C. WALsH, Cumberland 815 419 401 
(Vacancy) 
Massachusetts ALLAN H. W. Hiceins, Boston 1,290 457 430 
Missouri RONALD J. Fou.is, St. Louis 1,361 839 419 
New Hampshire *Louis E. WyMANn, Manchester 187 105 95 
(Vacancy) 
New Jersey **SyYLVESTER C. SMITH, JR., Newark 1,238 616 578 
(Vacancy) 
New Mexico Ross L. MALONE, Roswell 171 90 84 
New York *FRANKLIN E. PARKER, JR., New York 4,897 1,372 1,309 
(Vacancy) 
North Carolina C. RicHArp WHARTON, Greensboro 487 265 248 
North Dakota HERBERT G. NILLEs, Fargo 135 106 99 
Oregon *Rosert F. Macuire, Portland 445 246 228 
(Vacancy) 
Pennsylvania. Davin F. MAxwe tt, Philadelphia 1,888 739 704 
Tennessee WALTER CHANDLER, Memphis 681 377 346 
Vermont Osmer C. Fitts, Brattleboro 111 71 70 
Virginia Tuomas B. Gay, Richmond 775 498 393 
Wisconsin GeraLp P. Hayes, Milwaukee 743 414 384 

20,066 9,497 7,881 


*To fill vacancy expiring with adjournment of the 1952 Annual Meeting 
**To fill vacancy expiring with adjournment of the 1951 Annual Meeting 
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Announcement of Program: 


Seventy-Third Annual Meeting 


® This is the detailed program for the 1950 Annual Meeting 
of the American Bar Association, which opens September 18 in 
Washington, D. C. It is expected that this meeting will be 
particularly interesting because of the joint sessions with the 
Canadian Bar Association. Details of the entertainment planned 
by the Bar Association of the District of Columbia will be found 
on page 682. 





THE ASSEMBLY 
Joint Meeting with The Canadian Bar Association 


(Constitution Hall) 
Monday, 10:00 A.M. 
THE PRESIDENT OF THE AMERICAN BAR 
ASSOCIATION, presiding 

Call to order 

Address of Welcome, John Russell Young, Presi- 
dent of the Board of Commissioners of the Dis- 
trict of Columbia 

Response on behalf of The Canadian Bar Asso- 
ciation, D. Park Jamieson, M.B.E., K.C., Vice- 
President for the Province of Ontario 

Response on behalf of the American Bar Asso- 
ciation, Walter Chandler, Memphis, Tennessee 

Introduction of Distinguished Guests 

Annual Address of the President of The Cana- 
dian Bar Association 

Annual Address of the President of the Ameri- 
can Bar Association 

Memorial to Frederick H. Stinchfield, Louis E. 
Wyman, of New Hampshire 

Presentation of Resolutions (Constitution, Article 
IV, Section 2) 

Ninth Annual Meeting of the American Bar As- 
sociation Endowment, Jacob M. Lashly, of Mis- 
souri, President 

Presentation of Awards of Merit to Bar Associa- 


tions 


Announcement of vacancies, if any, in the of- 
fices of State and Assembly Delegates 

Nomination and election of Assembly Delegates 
to fill vacancies 

Nomination of five Assembly Delegates for 
three-year terms ending with adjournment of 
1953 Annual Meeting 


8:30 P.M. 
Program and speakers to be announced later 


(Lisner Auditorium) 
W ednesday, 2:00 P.M. 
THE HONORABLE STUART S. GARSON, 
K.C., LL.D., Canadian Minister 
of Justice and Honorary President of 
The Canadian Bar Association, presiding 
Address: 
The Attorney General of the United States 
Report of Committee on Resolutions, Walter 
Chandler, Chairman, Memphis, Tennessee 
Consideration of Amendments to the Constitu- 
tion and By-Laws 


(Lisner Auditorium) 
Thursday, 2:00 P.M. 
Joun W. Davis, former president of the 
American Bar Association, New York City 
presiding 

Announcement of election of Assembly Dele- 
gates 

Presentation of Ross Bequest Award to Norman 
C. Melvin, Jr., of Maryland 

Addresses: 
Mé André Toulouse, Batonnier of the Paris Bar 
Senator J. W. deB. Farris, K.C., LL.D., D.C.L. 


Presentation of Awards of Merit to cities showing 
greatest improvement in Traffic Courts 
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Seventy-Third Annual Meeting 


(The National Guard Armory) 
7:30 P.M. 
Annual Dinner 
Presentation of American Bar Association Medal 
Address by the Right Honorable Mr. Justice Bir- 
kett 
Introduction of incoming President of the Amer- 
ican Bar Association 


(Hotel Statler) 
Friday (Ballroom) 
Immediately following adjournment of the final 
session of the House of Delegates 
‘THE PRESIDENT OF THE AMERICAN BAR 
ASSOCIATION, presiding 

Report by the Chairman of the House of Dele- 
gates of action upon resolutions previously 
adopted by the Assembly 

Action by the Assembly upon any resolutions 
previously adopted by the Assembly but dis- 
approved or modified by the House 

Unfinished business 

New business 

Presentation of new officers and members of the 
Board of Governors 

Adjournment sine die 


eee anne 


HOUSE OF DELEGATES 
(The Statler) 

The House of Delegates will meet promptly at 2:00 
P.M., Monday, September 18; 9:30 A.M., Wednesday, 
September 20; 9:30 A.M., Thursday, September 21 and 
9:30 A.M., Friday, September 22, for the consideration 
of reports and recommendations of Sections and Com- 
mittees, and other business which may come before it. 

The Calendar of the sessions of the House of Delegates 
will be printed in the Final Program for the Annual 
Meeting, and a Final Calendar containing the text of 
all available resolutions to come to the attention of the 
House will be distributed at the first session. 


KO 


SECTIONS 


BAR ACTIVITIES 
Epwarp H. Jones, Chairman, Des Moines, lowa 


Sunday, 9:00 A. M. (Potomac Room, Hotel Statler ) 
Meeting of the Committee on Award of Merit 


12:30 P.M. (Pan American Room, Hotel Statler ) 
Luncheon of Conference of Association Secretaries 


2:30 P.M. 
Annual Conference of Association Secretaries 
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Tuesday, 10:00 A. M. (South American Room, Hotel 
Statler ) 
General Session 

(1) An cutline of suggested activity for state, 
district and local bar organizations, 

Glenn R. Winters, Editor, Journal of the 

American Judicature Society, Ann Arbor, 

Michigan 

(2) The Problem of Bar Organization Com- 
munications 
Panel: 

Milton E. Bachmann, Executive Secretary, 
State Bar of Michigan, Lansing, Michigan 

Philip S. Habermann, Executive Secretary, 
Wisconsin Bar Association, Madison, Wis- 
consin 

James D. Mann, Executive Secretary, Bar As- 
sociation of the District of Columbia, 
Washington, D. C. 

Glenn R. Winters, Editor, Journal of the 
American Judicature Society, Ann Arbor, 
Michigan 

A discussion of intra-association communica- 
tion including the problem of publications, 
advertising, membership, printing and dupli- 

cating, and how such activity can be im- 

proved 


12:30 P. M. (Federal Room, Hotel Statler ) 

Joint Luncheon with Conference of Bar Asso- 
ciation Presidents and Committee on Public 
Relations 
Address by Honorable Arthur T. Vanderbilt, 

Chief Justice of Supreme Court of New Jersey 


3:00 P.M. (South American Room, Hotel Statler ) 
Public Relations Conference 

The Committee on Public Relations, the Confer- 
ence of Bar Association Presidents and the Sec- 
tion of Bar Activities, in cooperation with their 
liaison councils in the several states, will con- 
sider a program of practical public relations for 
the organized Bar on the local, state and na- 
tional levels. Nationally prominent speakers 
will be present to discuss the varied aspects of 

the subject. 


Wednesday, 10:00 A.M. (United States Court of 
Appeals Building ) 
The Pre-Trial Conference 
Joint meeting with the Section of Judicial Admin- 
istration and the National Conference of Ju- 
dicia] Councils to demonstrate a model local 
institute 
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CORPORATION, BANKING AND BUSINESS LAW 


Joun W. Kearns, Chairman, Chicago, Illinois 
(All meetings will be held in The Willard unless 
otherwise indicated) 


Sunday, 10:00 A.M. and 2:00 P.M. (Executive 
Room) 


Council Meetings 


Monday, 2:15 P.M. (Congressional Room) 

General Session 

Address of Welcome 

Reports of Section Officers and Administration 
Committees 

Model Business Corporation Act (Revised) 
Presentation by Committee on Business Corpora- 

tions, Ray Garrett, Chairman, Chicago, Illinois 
General Discussion 


Tuesday, 10:15 A.M. (Congressional Room ) 
Joun W. Kearns, Chairman, presiding 
General Session 
The Frear Bill 
Non-Listed Companies Should be Required to 
File Financial Statements, Etc. with the SEC, 
Harvey M. Speer of Washington, D. C. 
No Such Additional Legislation Is Wise or Nec- 
essary, Kurt F. Pantzer of Indianapolis, Indiana 
Acquisition of Oil Rights in Alberta and Meth- 
ods of Financing Development, Howard Emery, 
K.C., of Edmonton, Alberta, Canada 
Preferred Methods of Dealing with Canadian 
Business of United States Corporations, W. S. 
Owen, K.C., Vancouver, British Columbia 


12:30 P.M. (Presidential Ballroom, Hotel Statler ) 
Joint Luncheon with the Section of Taxation 
Speaker: Beardsley Ruml of New York City, econ- 
omist, formerly Treasurer and Chairman of the 
Board of R. H. Macy and Company, and author 
of “Pay-as-You-Go” 


2:15 P.M. (Congressional Room ) 
Joun W. Kearns, Chairman, presiding 
General Session 
The New Federal Deposit Insurance Corporation 
Law, Norris Bakke of Washington, D. C., Gen- 
eral Counsel of Federal Deposit Insurance Cor- 
poration 
Present Status of Commercial Code, J. F. Ireton 
of Baltimore, Maryland 
Resolutions 
Report of Nominating Committee 
Division and Committee Reports’ 








1. Division and Committee reports as filed will appear in the printed An- 
nual Proceedings of the Section. There will be no discussion except in those 
instances in which prior arrangement has been made by a Division Chairman. 
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Wednesday, 10:00 A.M. (Federal Security Agency 
Auditorium, 3d Street and Independence Ave- 
nue, S.W.) 
Division of Food, Drug and Cosmetic Law 
CHARLES WesLeEY Dunn, Chairman, New York City 
JAmes M. Best, Secretary, Chicago, Illinois 
Introductory statement by Charles Wesley Dunn, 
Chairman 
Papers by: 
Dr. Paul B. Dunbar, Commissioner of Food and 
Drugs, Federal Security Agency 
Charles A. Adams, Director of Food Standards 
and Labeling Division, English Ministry of 
Food 
Dr. C. A. Morrell, Director of Food and Drug 
Divisions, Canadian Department of National 
Health and Welfare 
William W. Goodrich, Principal Attorney of 
Food and Drug Division in Office of General 
Counsel, Federal Security Agency 
R. E. Curran, K.C., Legal Adviser to Canadian 
Department of National Health and Welfare 
Discussion 


12:30 P.M. (Mural Room, Washington Hotel) 
Addresses by: 
Honorable Oscar R. Ewing, Federal Security Ad- 
ministrator 
Honorable Paul Martin, K.C., M.P., Minister of 
National Health and Welfare for Canada 


Thursday, 10:00 A.M. (Federal Security Agency 
Auditorium ) 
Papers by: 
H. Thomas Austern of Washington, D. C. 
James M. Best of Chicago, Illinois 
George H. Sibley of New York City 
Eugene M. Elson of Los Angeles, California 
Bradshaw Mintener of Minneapolis, Minnesota 
Committee Reports 
Discussion 


CRIMINAL LAW 
ARTHUR J. FREUND, Chairman, St. Louis, Missouri 


Tuesday, 10:00 A.M. (Great Hall, Department of 
Justice Building, 9th Street and Pennsylvania 
Ave., N.W.) 

Subject: The Menace of Organized Crime 

Remarks: Honorable J. Howard McGrath, The 
Attorney General of the United States 

As viewed by a Governor -- Honorable Adlai 
Stevenson, Governor of Illinois 

As viewed by a U. S. Senator—Honorable Estes 
Kefauver, U. S. Senator from Tennessee and 
Chairman of Senate Committee To Investigate 
Organized Crime 
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Seventy-Third Annual Meeting 


Five minute comment: 


1. By a Mayor 
2. By a Newspaper Editor 
3. By a Law Enforcement Official 


General Discussion 
Appointment of Nominating Committee 


2:00 P.M. (Court of Appeals Building, 5th and E 
Streets, N.W.) 


Joint meeting with the Section of Criminal Law and 
the Conference of Chief Justices, assisted by the 
National Probation and Parole Association 


“Workshop on Probation” 


A demonstration of its advantages and the methods 
of its administration 
Presentation of two cases by Henry P. Chandler, Di- 
rector of the Administrative Office of the United 
States Courts 
Moot Court Judges: 
Philip Forman, United States District Judge for 
the District of New Jersey 
Emory H. Niles, Judge of Supreme Bench of Bal- 
timore City, Maryland 
James C. Otis, Judge of the Municipal Court of 
St. Paul, Minnesota 
Discussion by prosecutors, defense counsel and pro- 
bation officers 


W ednesday, 10:00 A.M. (Great Hall, Department of 
Justice Building, 9th Street and Pennsylvania 
Ave., N.W.) 


Subject: The Trial of Criminal Causes 
As viewed by a United States Judge 
Honorable Robert H. Jackson, Associate Jus- 
tice of the Supreme Court of the United 
States 
As viewed by a Canadian Judge 
Honorable James C. McRuer, LL.D. 
Chief Justice of the High Court, Ontario, 
Canada 
As viewed by a Layman 
As viewed by a Chief of Police 
Honorable F. E. Louwage, 
Chief of Police of Belgium 
Reports of Committees 
Unfinished business 
New business 
Report of the Nominating Committee 
Election of Officers and Members of the Council 
Adjournment 
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INSURANCE LAW 
Joun F. Hanoy, Chairman, Springfield, Massachusetts 


(All meetings will be held in The Willard unless 
otherwise indicated ) 


Sunday, 12:00 M. (Jackson Room ) 
Luncheon Meeting of Officers, Members of 
Council and Committee Chairmen 
Committee Reports to be called 


Monday, 2:00 P.M. (Department of Commerce Au- 
ditorium, 14th Street and Constitution Avenue, 
N.W.) 

Address of Welcome by Oliver Gasch, Assistant 
Corporation Counsel, Department of Insurance 
for the District of Columbia 

Response by Henry W. Nichols, Last Retiring 
Chairman, New York City 

Administrative Reports: 

Secretary: Ralph H. Kastner, Chicago, Illinois 
Membership: Howard L. Smith, Tulsa, Oklahoma 
Publications: Harry W. Raymond, New York City 

Appointment of Nominating Committee 

Announcement Re Annual Dinner 

Introduction of Edson L. Haines, K. C., Chairman, 
Section of Insurance Law, The Canadian Bar As- 
sociation 

Address by Roscoe Pound, School of Law, Univer- 
sity of California, Los Angeles, California 

Address by the Honorable Mr. Justice Walter F. 
Schroeder of the Ontario Supreme Court 


Tuesday, 8:30 A.M. ( Jackson Room ) 
Breakfast of the Committee on Life Insurance 


Law 


10:00 A.M. 


Round Table I 
(Fairfax Room) 


Automobile Insurance Law, James B. Donovan, 
Chairman, New York City 


Round Table II 


(Cabinet Room) 


Fire Insurance Law, Ambrose B. Kelly, Chairman, 
Providence, Rhode Island 


Round Table III 


(Executive Room) 


Health and Accident Insurance Law, Harlan S. 
Don Carlos, Chairman, Hartford, Connecticut 
Compulsory Non-Occupational Disability Bene- 
fits, Leslie P. Hemry, Chairman, Boston, Massa- 

chusetts 
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Round Table IV 
(Washington Room) 


Workmen’s Compensation and Employers’ 
Liability Insurance Law, L. J. Carey, Chairman, 
Detroit, Michigan 

Casualty Insurance Law, H. Beale Rollins, Chair- 
man, Baltimore, Maryland 


2:00 P.M. 
Round Table V 
(Executive Room) 
Life Insurance Law, Tom Leeming, Chairman, 
Chicago, Illinois 


Round Table VI 
(Fairfax Room) 
Fidelity and Surety Insurance Law, Alexander M. 
Heron, Chairman, Washington, D. C. 


Round Table VII 
(Jackson Room) 

Marine and Inland Marine Insurance Law, 
Edward G. Dobrin, Chairman, Seattle, Washing- 
ton 

Round Table VIII 
(Cabinet Room) 

Aviation Insurance Law, Stanley C. Morris, Chair- 

man, Charles.on, West Virginia 


6:30 P.M. (Chinese Room, The Mayflower ) 


Reception 


7:30 P.M. (Grand Ballroom, The Mayflower ) 
Annual Dinner 


W ednesday, 10:00 A.M. (Department of Commerce 
Auditorium, 14th Street and Constitution Ave., 
N.W.) 

Address: To be announced 

Unfinished business 

Committee reports 

New business (Council reports and recommenda- 
tions) 

Miscellaneous business suggested by any com- 
mittee or member 

Report of Nominating Committee 

Election of Officers and Members of Council 

Introduction of new officers 

Adjournment 


INTERNATIONAL AND COMPARATIVE LAW 


CHARLEs W. TILuett, Chairman, Charlotte, 
North Carolina 
(All meetings will be held in the New 
State Department Auditorium, 21st Street 
and Virginia Ave., N.W., unless 
otherwise indicated) 


Sunday, 10:00 A. M. (Room 237-8, The Mayflower ) 
Council Meeting 


Seventy-Third Annual Meeting 


Monday, 2:00 P.M. 


The Principles of an Effective World Order, 
Robert G. Storey of Dallas, Texas 

Discussion of foregoing 

Reports of Committees and discussion of those 
containing recommendations that require ac- 
tion 

Appointment of Nominating Committee 


Tuesday, 8:00 A.M. (Chinese Room, The Mayflower ) 
Breakfast of Comparative Law Division 
Joxun N. Hazarp, New York, Chairman 
Rocer Letourneau, K.C., Quebec, Canada, Co- 
Chairman 


10:00 A.M. 

“Constitutional Aspects of International Agree- 
ments”, Harold E. Stassen of Philadelphia, Penn- 
sylvania 

Discussion 

Convention on Human Rights, 

Charles S. Rhyne of Washington, D. C. 

Discussion 

Continuation of consideration of Committee Re- 
ports containing recommendations 


12:30 P. M. (Hall of Nations, Hotel Washington) 
Joint Luncheon with the Junior Bar Conference 
Speaker to be announced 


2:00 P.M. 
Continuation of consideration of Committee Re- 
ports containing recommendations 
Report of Nominating Committee 
Unfinished business 


New business 


JUDICIAL ADMINISTRATION 


HONORABLE JOHN C. Co.tet, Chairman, 
Kansas City, Missouri 


(All meetings will be held in The Courtroom of the 
United States Court of Appeals, 5th and E Streets, 
N.W., unless otherwise indicated) 


Sunday, 10:00 A.M. and 2:00 P.M. (Room 259, The 


Mayflower ) 
Meeting of the Council (Executive Sessions) 


Monday, 12:30 P.M. (North Room, The Mayflower ) 
Luncheon for Federal Judges 


2:30 P.M. 
Joint meeting with the Conference of Chief Justices 
Opening Remarks by the Chairmen of the Sec- 
tion and the Conference 


An Administrator for State Courts 


Speakers and Discussion Leaders: 
Edward C. Fisher, Executive Secretary, Judicial 
Department of the State of Connecticut 
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Seventy-Third Annual Meeting 


Willard C. Woolper, Administrative Director of 
the Courts of the State of New Jersey 

Elmore Whitehurst, Assistant Director, Adminis- 
trative Office of the United States Courts 


Tuesday, 10:00 A.M. 


Joint meeting with the Conference of Chief Justices 
The Juror in the Jury Room 


A demonstration in the form of a playlet, based 
upon a study of jury reactions, Judge Alex- 
ander Holtzoff of the United States District 
Court for the District of Columbia, and sup- 
porting cast 


2:00 P.M. 
Joint meeting with the Section of Criminal Law and 
the Conference of Chief Justices, assisted by the 
National Probation and Parole Association 


“Workshop on Probation” 


A demonstration of its advantages and the 
methods of its administration 
Presentation of two cases by Henry P. Chandler, 
Director of the Administrative Office of the 
United States Courts 
Moot Court Judges: 
Philip Forman, United States District Judge for 
the District of New Jersey 
Emory H. Niles, Judge of Supreme Bench of Bal- 
timore City, Maryland 
James C. Otis, Judge of the Municipal Court of 
St. Paul, Minnesota 
Discussion by prosecutors, defense counsel and 
probation officers 


7:30 P.M. (Presidential Ballroom, Hotel Statler ) 


The Annual Judiciary Dinner 


(The Justices of the Supreme Court of the United States 
and Canadian judges present in Washington will be hon- 
ored guests.) 
Address by Associate Justice Tom C. Clark of the 
Supreme Court of the United States 
Responses: 
The President of the American Bar Association 
The Chairman of the Conference of Chief Justices 


W ednesday, 10:00 A.M. 
Joint meeting with the Section of Bar Activities and 
the National Conference of Judicial Councils 


A Model [ustitute on Judicial Administration 


Demonstration of the Pre-Trial Conference 
Arranged by Honorable Alfred P. Murrah, Okla- 
homa, United States Circuit Judge for the 
Tenth Circuit 
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10:00 A.M. and 2:00 P.M. (Room 308, Criminal 





Division Building of Municipal Court of District 
of Columbia, 501 Fifth Street, N.W.) 


Joint meeting of National Conference of Trial 
Courts of Limited Jurisdiction and American 
Association of Trial Court of Limited Juris- 
diction 

Model Traffic Court 


Thursday, 10:00 A.M. and 2:00 P.M. 

Joint meeting of National Conference of Trial 
Courts of Limited Jurisdiction and American 
Association of Trial Court of Limited Juris- 
diction 

Reports of State Organizations 

Reorganization of State Court Systems 

Unfinished business 


JUNIOR BAR CONFERENCE 


W. Carcoss Morris, JR., Chairman, Houston, ‘Texas 
(All meetings will be held in Hotel Washington 
unless otherwise indicated) 


Friday, 9:00 A.M. (Parlor D) 


Meeting of Awards of Merit Committee 


10:00 A.M. and 2:00 P.M. (Parlor A) 


Meeting of Executive Council 


Saturday, 9:00 A.M. and 2:00 P.M. (Presidential 
Room, Hotel Statler ) 


Institute on 
Legal Accounting Problems of Small Businesses 
sponsored by the 

Committee on Continuing Legal Education 
of the American Institute collaborating with the 
American Bar Association with the cooperation 

of the Junior Bar Conference of the 
American Bar Association and the 
Bar Association of the District of Columbia’ 


Sunday, 9:00 A.M. (Hall of Nations ) 
Breakfast 
Annual Meeting with the Junior Bar Conference 
of Delegates from affiliated Junior Bar Groups 
Address by Stanley C. Biggs, Chairman of the Junior 


Bar Section of The Canadian Bar Association 


12:30 P.M. (Washington Room) 


Luncheon 


2:00 P.M. (Washington Room ) 


General Session 


5:00 P.M. to 7:00 P.M. (Washington Room and 
Roof) 
Reception, tendered by the Junior Bar Section of 
the Bar Association of the District of Columbia 





2. For details see page 697. 
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Vonday, 2:00 P.M. 
Meeting of Resolutions Committee (Parlor A) 
Meeting of Nominating Committee (Parlor D) 
Meeting of Committee on Awards of Merit 


1:00 P.M. (Washington Room ) 
Debate sponsored by Conference on Personal 
Finance Law, participated in by Junior Bar Con- 
ference. Debate will be followed by reception 


Tuesday, 10:00 A.M. (Washington Room ) 


General Session 


12:00 M. to 2:00 P.M. (Parlor D) 
Balloting by members for officers and Council 
members for ensuing year, followed by meet- 
ing of Committee on Elections to count ballots 


12:30 P.M. (Hall of Nations ) 
Joint Luncheon with the Section of International 
and Comparative Law 
(Speaker to be announced) 


2:00 P.M. (Parlor A) 


Meeting of Resolutions Committee 


2:30 P.M. (Mural Room) 
Round Table Discussion on Job Opportunities 


3:00 P.M. (Parlor A) 
Meeting of the New Council 


8:00 P.M. (Continental Ballroom, Wardman Park 
Hotel ) 


Dinner Dance 


LABOR RELATIONS LAW 


‘THEODORE R, IsERMAN, Chairman, New York City 
(All meetings will be held in the Department 
of Commerce Auditorium, 14th Street and 
Constitution Avenue, N.W.) 


Tuesday, 10:00 A.M. 
Statement by the Chairman 
Appointment of Nominating Committee 
Reports of Committees 
“Review of Supreme Court Decisions on Labor 
Law” (speaker to be announced later) 
Discussion 


2:00 P.M. 
Address: 
“Economic Aspects of Labor Law” (speaker to 
be announced later) 
Unfinished business 
New business 


Report of Nominating Committee 
Election of Officers and Members of Council 


Seventy-Third Annual Meeting 


LEGAL EDUCATION AND ADMISSIONS 
TO THE BAR 
RICHARD BENTLEY, Chairman, Chicago, Illinois 
jointly with 
THE NATIONAL CONFERENCE 
OF BAR EXAMINERS 
EUGENE GLENN, Chairman, San Diego, California 


Sunday, 10:00 A.M. and 2:00 P.M. (Room 260, The 
Mayflower ) 
Council Meeting of the Section 
Tuesday, 9:30 A.M. (Hall of Government, George 
W ashington University ) 
Panel Discussions: 
“How Should the Passing Mark on a Bar Exami- 
nation Be Determined?” 
“What Is the Bar Examination Intended To 
Test?” 
“Should Bar Examinations Include Option 
Questions?” 
Report of Chairman of the National Conference 
of Bar Examiners 


12:30 P.M. (Lafayette Room, Lafayette Hotel ) 
Luncheon 
Report of Executive Secretary, National Con- 
ference of Bar Examiners, Marjorie Merritt 


2:00 P.M. (Hall of Government, George Washington 
University ) 
Annual Meeting of Section of Legal Education 
and Admissions to the Bar 
RICHARD BENTLEY, Chairman, presiding 
Appointment of Nominating Committee 
Brief report by Chairman 
Prelegal Education 
“Practical Pre-Admission Training for the Bar” 
Apprenticeship as practiced in the United States 
Apprenticeship as practiced in Canada 
The Legal Center 
Other Plans 
(Speakers to be announced) 
Discussion from, the floor 
Report of Nominating Committee 
Election of Officers and Members of Council 


MINERAL LAW 
Roy W. Jouns, Chairman, Philadelphia, Pennsylvania 


(All meetings will be held in Hotel Statler 
unless otherwise indicated) 


Monday, 4:00 P.M. (The Chairman’s Suite, Carlton 
Hotel ) 
Meeting of Council and Committee Chairmen 


Tuesday, 8:00 A.M. (Places to be announced ) 
Breakfasts arranged by Committees on Hard 
Minerals, Coal, and Oil and Natural Gas, for 
Section members interested in the respective 
subjects 
(Continued on page 693) 
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a The United Nations Charter and the 
Constitution 


In Fujii v. California, 217 P. (2d) 481, a three-judge 
District Court of Appeal of the State of California (an 
intermediate appellate court), several weeks ago un- 
animously decided that the United Nations Charter, 
being a treaty between the United States and other 
nations, constitutes the “supreme law of the land” and 
renders invalid the Alien Land Law of that state. 
That law had been passed in 1920 by the electorate 
as an initiative measure and had been held constitu- 
tional in a long series of state and United States Supreme 
Court decisions. After holding that, apart from treaty 
considerations, the act was valid under the State and 
Federal Constitutions, this intermediate appellate court 
ruled that the United Nations Charter superseded the 
state statute. 

The court pointed out that one of the “purposes 
of the United Nations” (Article 1, Chapter I) is “to 
achieve international cooperation” in “promoting and 
encouraging respect for human rights and for funda- 
mental freedoms for all, without distinction as to race, 
sex, language or religion”; that the members of the 
United Nations agree (Article 2, Chapter I) “to ful- 
fill in good faith the obligations assumed by them in 
accordance with the present charter”; that (Article 55, 
Chapter IX) “the United Nations shall promote uni- 
versal respect for and observance of human rights and 
fundamental freedoms for all, without distinction as 
to race, sex, language or religion”; and that (Article 
56, Chapter IX) “all members pledge themselves to 
take joint and separate action in cooperation with the 
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Organization for the achievement of the purposes set 
forth in Article 55”. 


The court then stated that on December 10, 1948, 
the General Assembly of the United Nations adopted 
a “Universal Declaration of Human Rights” and that 
this Universal Declaration “implements and emphasizes 
the purposes and aims of the U. N. and its Charter”; 
that this Declaration affirms that “all human beings 
are born free and equal in dignity and rights. They 
should act toward one another in a spirit of brother- 
hood (Article 1). Everyone is entitled to all of the 
rights and freedoms set forth in this Declaration, with- 
out distinction of any kind such as race, color, sex, 
language, religion, political or other opinion, national 
or social origin, property, birth or other status” (Article 
2). “Everyone has the right to own property alone as 
well as in association with others.” 

In this unusual and unprecedented use of the Dec- 
laration, the court does not advert to the fact that the 
Universal Declaration is “not a statement of law or 
of legal obligation”. (Mrs. Franklin D. Roosevelt, 
Chairman of Human Rights Commission of U. N., in 
“Selected Statements, United Nations Resolutions, etc.” 
published by the State Department), but merely a state- 
ment of “aims and aspirations”, inasmuch as the Gen- 
eral Assembly cannot make “law” or interpret the 
Charter in any binding way *(see powers of General 
Assembly, U. N. Charter, Chapter IV, Article 10, 11); 
nor does the California court seem aware that under 
its reasoning substance would be given to many of the 
other so-called rights listed in the Declaration which are 
not rights, in the usual sense, against arbitrary action by 
government, but rather alleged claims on governmental 
bounty. (See Articles 22 to 27). In denying petition for 
rehearing (218 (2d) 595), the California court said 
that the fact that Japan is not a member of the United 
Nations treaty or Charter “does not render its nationals 
ineligible to the guarantees extended to all persons 
without exception”. 

The effect of this decision, if affirmed, is, of course, 
very far-reaching. It will furnish a treaty basis without 
need of any other constitutional sanction, for claiming 
invalidation of state laws that make any distinction or 
classification on account of sex, race, color, language, 
property, birth, status, political, or other opinion. 
Thus, for example, without any other constitutional 
basis except the treaty, might fall many laws relating 
to women, to miscegenation, to citizenship or property 
qualifications for numerous purposes, veterans’ pref- 
erence laws, possibly even state laws undertaking to 
outlaw the Communist Party as a political party. Par- 
enthetically, the California miscegenation statute was 
held invalid in 1948 by the Supreme Court of Cali- 
fornia in a precedent-shattering four-to-three decision, 
resting in part on the United Nations Charter. 

Indeed, since Congress has power to legislate under 
treaties that it may not otherwise have under other 
provisions of the Constitution (Missouri v. Holland, 
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252 U. S. 416), the proposed Federal Fair Employment 
Practices Act may need no constitutional basis other 
than the United Nations Charter, as has already been 
suggested by the President’s Commission on Civil 
Rights. 

Moreover, a valid treaty also supersedes an existing 
federal law. Hence, questions may arise concerning the 
validity of our naturalization and immigration laws, 
if entering a country and becoming naturalized are 
“human rights” of persons otherwise qualified, as seems 
to be suggested in the Declaration of Human Rights. 
(See Articles 13, 14, 15). For example Article 14 of the 
Declaration provides that “everyone has the right to 
seek and enjoy in other countries asylum from persecu- 
tion”. Have we agreed to let in all the persecuted mil- 
lions as a matter of right? 

If some of the foregoing are among the consequences 
of the adoption of the United Nations Charter, it may 
be said with safety that such consequences were not 
foreseen when the Charter was ratified by the United 
States Senate. In fact, the unbalance and uncertainty 
that might result in our state and federal legal system 
from such an interpretation of the United Nations 
Charter was undoubtedly not envisioned in any degree 
whatsoever. 

It may be that this decision of the California District 
Court of Appeal will not be sustained at higher judicial 
levels. Chief Justice Marshall held in Foster v. Neilson, 
2 Peters 253 (U. S., 1829), that only “self-executing”’ 
treaty provisions supersede existing statutes as the 
“supreme law of the land”; and it is said by lawyers 
who are well versed in international law that Articles 
55 and 56 of the United Nations Charter, which are 
the basis of the California decision, are not ‘“‘self- 
executing”. But, of course, until final decision by the 
highest judicial tribunal having jurisdiction of the 
question, one will not know with certainty whether 
Articles 55 and 56 are “self-executing”, or whether 
Marshall’s doctrine will now be followed. 

Committees and individual members of the American 
Bar Association have long sounded the warning of what 
may be entailed in the ambitious treaty-making program 
of the United Nations, designed to reform the domestic 
affairs of the ratifying countries in accordance with 
U. N. ideas. These people have pointed out that the 
treaty-making power (Article VI, Article II, 2) could be 
abused; that, under the treaty power by concurrence of 
“two thirds of the Senators present”, without the ap- 
proval of the House, and without any constitutional 
amendment ratified by three fourths of the states, the 
constitutional character of our Government could be 
vastly changed; and the balance between state and 
federal power in this country completely upset. 

The California decision, whether right or wrong, and 
regardless of whether one agrees with the object sought 
to be accomplished by it, has come at an opportune 
time, because it has brought about an awareness far 
keener than could have been accomplished in any other 
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Editorials 


a The Proof of the Pudding 


Sometimes things look perfect on the blueprints but 
do not work out that way. Then again at other times 
the realization outstrips the expectation. Pretrial pro- 
cedure belongs in the latter class. 

Few of us were wise enough to know that just getting 
the judge and lawyers together to discuss the case be- 
fore it came formally before the court would have 
beneficent results. Whatever predictions we should 
have made, all of us who have seen them in operation 
must admit that great things are being accomplished 
by pretrial conferences. The beauty of it is that, no 
matter what impression a lecture or an article might 
have made, the demonstration of pretrial procedure 
never fails to convince. 

Harry D. Nims of the New York Bar, a former 
member of the Judicial Council of that state, tells in 
this issue (page 611) of the evangelistic journeys of 
Judge Alfred P. Murrah and others bringing the gospel 
of pretrial into various Macedonias. 

It is a paradox that men who make their livings by 
persuasion are so prone to stop short at the drafting of 
a statute involving a procedural improvement or at 
the presentation of a bar association committee report 
advocating some new and better means of attaining 
justice. It is as if there were something unethical about 
securing the reforms that we advocate. The Conference 
of Federal Judges and Judge Murrah’s pretrial com- 
mittee which it created are examples of a much needed 
tendency of law reformers to leave their ivory towers. 


= No Eternal Necessity of Things 


From time to time we need education in the essentials 
of life, of law, of government. We need to be reminded 
that our American way of life is not eternally foreor- 
dained. The history of our tomorrows does not have any 
inevitability about it. America’s future greatness is not 
guaranteed. It will depend upon the men who make it. 

American government was organized as the first really 
extensive experiment in popular representative govern- 


ment. The founders of our Republic believed in the 
political principle which is the very core and essence of 
republican government, namely, that the people are sov- 
ereign and possessed of the supreme political power. 
Such a republican government is distinguished from the 
other two classical forms of government, monarchy and 
despotism. 

In a democracy, which is one type of republican gov- 
ernment, the people rule themselves. Their will is the 
final will of the sovereign. It is they who, through their 
representatives, have the sole power to make the laws by 
which they govern themselves. 

Montesquieu pointed out before the founding of our 
American Republic that, to support a democracy, virtue 
was the basic principle and foundation of that form of 
government. Virtue must exist in those elected by the 
people and entrusted with the execution of the laws. 
Virtue must exist in the people, not only to select the 
right leaders, but also to restrain their own impulses, 
passions and excessive desires. When the virtue in the 
people dies, vaulting ambition, avarice, indolence and 
indifference to law take its place. Liberty becomes 
license; law is regarded as tyranny. 

Today America is fighting against the despotism of 
communism. At the same time she is striving to achieve 
the maximum satisfaction of the social wants and in- 
terests of the community. We must not overemphasize 
the community interest so that government paternalism 
becomes an end in itself and the people the ready prey 
of the strong despot. 

It was the author of The Spirit of Laws who wrote: 

The misfortune of a republic is when intrigues are at an 
end; which happens when the people are gained by bribery 
and corruption; in this case they grow indifferent to public 
affairs, and avarice becomes their predominant passion. 

Unconcerned about the government and everything be- 

longing to it, they quietly wait for their hire. 

So long as Americans are willing to fight for the right 
of free men to rule themselves, they will not lose their 
liberties to a foreign conqueror, nor will they sell them 
to a domestic despot. 


Supreme Court To Hold Special 
Session for Admission of Lawyers to Its Bar 


#" The Chief Justice of the United States, at the request of the American Bar 
Association, has arranged for a special sitting of the Supreme Court at 12:00 
o'clock noon on September 20, 1950, for the purpose of permitting lawyers in 
Washington at the time of the forthcoming Annual Meeting of the American 
Bar Association to be moved for admission to practice before the Supreme 


Court of the United States. 


All lawyers who wish to apply for admission should write immediately to 
the Clerk of the Supreme Court of the United States, Washington, D. C., for 
the necessary application blank which contains a notation of all require- 
ments and which must be completed and returned to the Clerk at least two 
weeks prior to the date when admission will be moved. 
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Public Relations 


=" We hear much these days of the 
need to improve the public relations 
of the Bar. Our own Association and 
many state and local bar associations 
have active public relations commit- 
tees. Each association that does not 
have such a committee should create 
one. Public relations is essentially 
a local problem, as are so many 
others dealing with our profession. 
That is why it is so necessary for the 
good of the profession that every 
local bar association in the country 
become as active in all fields of Bar 
work as their membership permits, 
and that their work be coordinated 
with the work of the state associa- 
tions and the American Bar Asso- 
ciation. I have referred in a number 
of previous issues of the JOURNAL to 
the necessity for local bar associations 
becoming more active, and I have 
urged each individual lawyer to as- 
sume a personal responsibility in 
this direction. It is highly desirable, 
of course, that wide publicity be 
given to the work which the organ- 
ized Bar is constantly doing to bring 
about improvements in the adminis- 
tration of justice and in the many 
other fields devoted to the public 
good—such as the lawyer’s participa- 
tion in public and civic affairs, his 
importance as a part of the machin- 
ery of the courts in administering 
justice, and in the fields of preventive 
law. But giving publicity to such 
matters is not sufficient to maintain 
and retain the public confidence. 

It is true that no class of persons 
is trusted generally by the public 
with more confidences than is the 
lawyer, and it is rare indeed that 


this confidence is misplaced. I believe 
in the last analysis, the public rela- 
tions of the legal profession actually 
begin and end in every lawyer’s 
own office. A recent committee report 
of the Survey of the Legal Profession 
emphasized that at least 90 per cent 
of the work involved in the adminis- 
tration of justice takes place in the 
law office. If all lawyers were 
thoroughly competent, were of the 
highest personal character and integ- 
rity, and were industrious and 
diligent, there would be no public 
relations problems for the Bar to 
face. 

With the increasingly high stand- 
ards for admission to the Bar and the 
fine legal education offered in the 
law schools, and with our continuing 
legal education programs, the means 
of assuring competence in the pro- 
fession is being well taken care of. 
In the field of ethics, maintenance of 
high professional standards and the 
disciplining of members of the Bar 
for unprofessional conduct, much re- 
mains to be done. In my opinion, 
the vast percentage of lawyers are 
highly ethical and observe the finest 
traditions of the profession, but the 
failure of any lawyer in a community 
to maintain such standards will 
bring discredit upon all the other 
members of the profession in that 
community. The public does not 


distinguish oftentimes between the 
good and the bad lawyer. This is 
wholly 
nevertheless 
stances where a lawyer is negligent 
or is guilty of wrongdoing much 
harm is done to the whole profession. 


undeserved, but the fact 
remains that in in- 


We must, therefore, to protect the 
good name of the profession as a 
whole, deal relentlessly with all 
such persons. We must drive from 
the profession all those who will 
not abide by the ethics and the 
traditions and high standards re- 
quired of members of the Bar. This 
is essentially a matter to be dealt 
with on the local level, at least in 
those states where no state agency, 
such as an integrated bar association, 
is given exclusive jurisdiction in 
matters of discipline. William W. 
Evans, of the New Jersey Bar 
(Paterson), and a member of our 
Board of Governors, recently called 
to my attention the most satisfactory 
manner in which this problem has 
been dealt with in his local Passaic 
County Bar Association. Because it 
seemed to me they were doing such 
fine work there in this field, I re- 
quested him to write a memoran- 
dum, which I might publish as a part 
of this page, for the information and 
assistance of other local bar associa- 
tions. This is what he says: 

“The Passaic County Ethics and 
Grievances Committee some years 
ago entered into a rather compre- 
hensive plan for adjusting com- 
plaints for clients of attorneys 
who complained against them and 
for compromising differences which 
arose between attorneys wherein one 
complained of a grievance against 
the other. 

“We were cognizant of the Pre- 
amble to the Canons of Professional 
Ethics which points out the necessity 
for the establishment of an efficient 
system for the dispensing of justice 
on a fair and impartial basis, to the 
end that the public may have abso- 
lute confidence in that system. The 
responsibility for such a system is in 
the courts and the lawyers. 

“Having in mind the wide scope ol 
the duties of the judges and lawyers 
and their responsibility for seeing 
that justice is so properly admin- 
istered as to insure the confidence of 
the public, the Ethics Committee of 
the Passaic County Bar Association 
some years ago conceived the idea 
that the public was very much con- 
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cerned about the proper conduct of 
the Bench and Bar. In fact, the very 
existence of the Bar was dependent 
upon an absolute confidence on the 
part of the public in the integrity 
of lawyers. 

“At the time when this conscious- 
ness came to the Ethics Committee 
of Passaic County, there had been 
numerous scandals concerning jury 
fixing, with resultant exorbitant and 
unconscionable verdicts—court  at- 
tendants were found to have been 
upon the payroll of negligence law- 
yers—persons responsible for the 
appointment of juries were found to 
be indebted to the same attorneys. 
These and other complaints were 
investigated by the Judicial Council 
of New Jersey, headed by the present 
Chief Justice of the New Jersey 
Supreme Court, Arthur T. Vander- 
bilt; the lawyers responsible were 
brought to trial, found guilty, sent 
to prison and disbarred. The revela 
tions attendant upon the trials were 
such as to result in a definite loss of 
public confidence in members of the 
Bar, and a fear arose in the mind of 
the public that justice in the courts 
was a matter of barter and sale. 

“It became necessary, therefore, to 
enter a long range program which 
would restore the confidence of those 
having cases, in the honesty of the 
judges, juries and lawyers. It re- 
quired no complicated system of ad- 
vertising indicating the integrity and 
honesty of the Bench and Bar, It 
required the application of a few 
simple rules which, when put into 
practice, would bring home to the 
people the realization that where 
lawyers or judges are concerned they 
were not immune to correction 01 
punitive action in the event that 
they fail in their duty to clients or 
litigants. It was reported in the 
Passaic 
Association that the 
Ethics Committee would give earnest 


regular meetings of the 


County Bar 


consideration to all complaints and 
that no partiality or favor would be 
extended to those against whom com- 
plaints were made; that complaints 
would be carefully considered; the 
evidence evolved, and the proper 
remedy applied. 
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“Once the fact was established in 
the minds of the lawyers (most of 
whom were timid in handling cases 
against each other) that lawyers and 
complaining clients would receive 
impartial and unbiased treatment, 
there was no hesitancy in referring 
complaints to the Committee. Our 
procedure—a_ written complaint, 
sworn to by the party aggrieved, is 
filed with the secretary of the Com- 
mittee. This complaint is forwarded 
to the chairman, who immediately 
refers it to a member, resident in the 
part of the county where the lawyer 
complained against is practicing. He 
first examines the complaining party 
and the witnesses, and then calls in 
the lawyer for his statement and a 
written answer to the complaint, 
stating all the facts. There was no 
necessity for the hiring of a lawyer 
by the complaining party, for it was 
the province of the hearing member 
of the Committee to so bring out the 
facts by direct or cross-examination 
that no essential evidence would re- 
main uncovered. We found that this 
course was necessary because of the 
reluctance of attorneys to enter in 
the case on the side of the complain- 
ing party for fear the accused at- 
torney would wreak his vengeance 
at a later date and upon anothe1 
client. A recommendation is then 
made, as the result of the disclosures 
of the two sides, which, if agreeable 
to the complaining party and the 
lawyer, is carried into effect. In every 
instance, the satisfaction of both the 
aggrieved party and the lawyer is 
sought and, in most instances, at- 
tained. If either side feels dissatisfied 
with the recommendation of the 
hearing member, the case then comes 
before the entire committee of five, 
or the majority then present, and a 
formal hearing is had, with a court 
stenographer in attendance. Upon 
the conclusion of the hearing a deci- 
sion is announced. 

“As a result of this practice, law- 


yers became more solicitous of 
clients, and clients’ confidence in 


lawyers increased. 


“Members of the Committee are 


generally older practitioners, zealous 
in their regard for the integrity of the 
Bench and Bar. They perform their 
duties regardless of fear or favor. 

“Gradually, there grew in the 
minds of the profession a realization 
that the client would be protected in 
all events by the Committee and that 
it behooved all attorneys to treat 
clients with the utmost considera- 
tion. It became apparent to the 
public that lawyers were subject to 
a supervisory power, that the lawyers 
were not above the law or beyond 
correction, and the confidence of 
the people increased. No publicity 
was released concerning the activities 
of the Committee and no names 
were ever mentioned in the meetings 
of the Bar Association, yet the word 
spread so quickly that it became 
apparent that the fears expressed by 
sO many as to their reluctance to 
enter the office of an attorney be- 
cause of the expense, disappeared, 
and the profession profited by the 
result. It miight be remarked that, 
during this entire period of time, no 
one was recommended for censure 
or disbarment. 

“As to the results obtained by the 
Committee, many exorbitant fees 
have been ordered reduced and con- 
siderable sums of money have been 
returned to clients where it has been 
obtained under unwarranted cir- 
cumstances—failure to bring an ac- 
tion within a statutory period of 
limitation, all the while, assuring 
the client of the pendency of an 
action, has resulted in the lawyer's 
settling the case upon a basis satis- 
factory to the client—fair fees have 
been fixed in grievances between 
attorneys who have disagreed as to a 
fair division—attorneys have been 
relieved of cases upon disagreement 
with clients. 

“There have where 
attorneys have been requested to ap- 
pear before the Committee after a 
series of articles had appeared in 
local newspapers proclaiming the 
unique abilities of these attorneys 
in obtaining unusual results in cer- 
tain types of cases. When called upon 
to explain the articles, in one in- 
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stance an attorney claimed that the 
editor was a good friend of his and 
voluntarily inserted the boasting 
articles and that he, the attorney 
had no control. He was informed 
that the duty was upon him to see 
that no further articles of that type 
ippeared; otherwise, he would be 
charged with the offense. No further 
articles appeared from that time on. 
“The Committee also practices 
‘preventive medicine’ in that where 
it is suspected that sharp practices 
are being resorted to, although with- 
out written complaint, the attorney 
is requested to appear, advised of the 
suspicious circumstances, and _ re- 
quested to see that such practices 
were discontinued, if indulged in. 
“All of these activities have con- 
tributed to the maintenance of the 
fair name of the attorneys of the 
county. It has been a matter of 
patience and perseverance, with men 
of good will and experience counsel- 
ling those of the profession who 
might be tempted to yield to eco- 
nomic necessities or the urge for 
larger and more numerous financial 
returns. It has been a thoroughly 
worthwhile experience and _ has 
brought a considerable amount of 
satisfaction to the membership of 
the Committee in their realization 
of the fact that they are restoring 
public confidence, enhancing the 


prestige of lawyers, and making 


every citizen of this great community 
law-conscious and cognizant of the 
fact that he can receive relief should 
he feel aggrieved. To sum it all up, 
the Ethics and Grievances Commit- 
tee considers not only breaches of 
ethics and the redress of grievances, 
but the general welfare of the pro- 
fession in the creation of good will 
in the public mind.” 

I urge all local bar associations, 
where possible, to give serious con- 
sideration to the desirability of 
adopting like methods in their own 
community. If the public is con- 
vinced that the legal profession will 
adequately investigate wrongdoing 
whenever even a suspicion thereof 
exists, and demand that just action 
be taken, without waiting for a com- 
plaint to be made by a client, and if, 
when the facts justify, stern and just 
discipline is meted out promptly 
to those meriting it, it is inevitable 
that the profession will thereby gain 
immeasurably in good will and 
public confidence. This is public 
relations in its true and enduring 
sense. 


President's Speaking Engagements 


The end of my term as President is 
rapidly approaching. An arduous 
program of speaking before many 
state and local bar associations will 
soon have been completed. These 
occasions have all been interesting, 


The President’s Page 


and certainly profitable to me. I have 
referred to them throughout the 
year on this page, in previous issues 
of the JOURNAL. 

In May and June, there were the 

following speaking engagements: 

May 3l1—Des Moines County Bar 
Association, noon luncheon, 
Burlington, Iowa. 

June 1-3—Iowa State Bar Associa- 
tion, Waterloo, Iowa. 

June 10—Attendance at the Nassau 
County Bar Association, Mine- 
ola, New York. 

June 19—Clinton County Bar As- 
sociation, noon luncheon, Clin- 
ton, Iowa. 

June 19—Linn County Bar Associa- 

tion, Cedar Rapids, Iowa. 

June 21—Illinois State Bar Associa- 
tion, Champaign, IIlinois. 

June 23—Minnesota State Bar As- 
sociation, Minneapolis, Minne- 
sota. 

June 28-29—Pennsylvania State Bar 
Association, Bedford Springs, 
Pennsylvania. 

The following engagements remain 

for August: 

August 4—Virginia State Bar Asso- 
ciation, White Sulphur Springs, 
West Virginia. 

August 25—North Dakota State 
Bar Association, Minot, North 
Dakota. 

August 26—Montana State Bar 
Association, Billings, Montana. 


I will confess that from the beginning to the end of my forty-four years at the Bar, I loved 
the profession with all the ardor and intensity that that jealous mistress, the law, could ever 
exact, and so always tried to pay back the debt which, as Lord Bacan says, “all owe to the 
profession that honors us.” . . . I started in life with a belief that our profession in its highest 
walks afforded the best employment in which any man could engage, and I am of the same 
opinion still. Until I became an Ambassador and entered the terra incognita of diplomacy, 


I believed a man could be of greater service to his country and his race in the foremost ranks 
of the Bar than anywhere else; and I think so still. To be a priest, and possibly a high priest 
in the Temple of Justice; to serve at her altar and aid in her administration; to maintain and 
defend the inalienable rights of life, liberty and property upon which the safety of society 
depends; to succor the oppressed and defend the innocent; to maintain constitutional rights 
against all violations, whether executive, by the legislative, by the resistless power of the 
press, or worst of all by the ruthless rapacity of an unbridled majority; to rescue the scape- 
goat and restore him to his proper place in the world—all this seemed to me to furnish a field 


worthy of any man’s ambition. 


—JosePH H. CHoate, in an address delivered to the Bench 
and Bar of England at Lincoln’s Inn on April 14, 1905. 
Quoted in Theron Strong’s Joseph H. Choate, page 130. 
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W ar OR PEACE. By John 
Foster Dulles. New York: The Mac- 
millan Company. 1950. $1.00. Pages 
274. 

It is quite obvious that no more 
important question today than that 
of “war or peace” confronts our 
country. That a qualified member 
of the Bar, actively engaged, officially 
and unofficially, in international 
affairs, and a prominent figure in 
numerous conferences of high inter- 
national import should write a vol- 
ume on that subject must be of 
special interest to the lawyers of 
our land. 

The book, War or Peace, written 
by John Foster Dulles is replete with 
information regarding the  inter- 
national problems of our day, and 
the policies that we have employed 
to meet them. It is set forth in 
simple, straightforward and _ inter- 
esting fashion. I do not therefore 
hesitate to recommend it to the 
members of the Bar as a keen anal- 
international 
situation and as containing certain 


ysis of our present 


suggestions of importance for meet- 
ing that situation. 

The author begins with the dec- 
laration: 

War is probable—unless by positive 
and well-directed efforts we fend it off. 

War is not inevitable, and I do not 
think that it is imminent. Something 
can be done about it. If I did not 
think so, I would not be writing this 
book. 

There is hope; [Page 2.] 

Mr. Dulles proceeds throughout 
the book to tell us on what this 
hope is based. He is frank and fair 
enough to concede the fact that it 
is only a hope, and that the situation 
is one of national peril. He has no 
illusions regarding the power and 
program of the Soviets, and he says, 
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with a bluntness that is commend- 
able: 

The Soviet program is to encircle us 
and to isolate us. They want this, not 
in order that we may go on living our 
own lives in peaceful isolation, but in 
order that they may finish us off in 
quick order. [Page 17.] 

Indifference, he continues, or mis- 
understanding of _ this 
might well result in dire catastrophe 
to the nation. 

Some people will doubtless quarrel 
with this proposition as to the Soviet 
program, but I am convinced that 
recent history bears out the author’s 
position. He contends, and I think 
quite rightly, that the Politburo will 
rely upon methods of infiltration, 
terrorism and the creation of chaotic 
conditions in the various nations 
rather than direct military aggres- 
sion. In this they have been more 
than successful in Eastern Europe 
and in Asia, and it may well be 
that this system may long continue, 
unless some unexpected situation 
should induce them to use their Red 
Army, which is being rapidly pre- 
pared for direct military action, if 
thought necessary. 

That such a_ condition 
exist in our modern world is due to 
the fact that the communist philos- 
ophy is based upon a fanatical belief 
that war must be waged by the pro- 
letarians—war internal and external, 
inevitable and implacable, until the 
so-called bourgeoisie, or nonprole- 
tarians, are entirely destroyed. 

The author queries as to how we 
can rid the world of such evil doc- 
trines of hate, if those doctrines can 
achieve spectacular success for the 
users. He manifests great confidence 
in the United Nations, and the 
policy we have pursued of fostering 
the United Nations at every oppor- 


situation 


should 


tunity. He admits that the idea of 
collective security has not as yet 
proved workable, but he feels that 
the United Nations has accom- 
plished much in aligning a great 
majority of the nations against these 
methods of terrorism and violence. 
His chapters upon the workings of 
the United Nations, in which he 
himself has taken an active part, 
are of very considerable interest and 
worthy of study. 

On the question of the imminence 
of a so-called “hot-war”, he says: 

It would indeed seem foolish for the 
Soviet leaders deliberately to precipi- 
tate a fighting war with the militarily 
powerful United States, when Soviet 
Communism is still making vast gains 
in a “cold” war where their techniques 
are as superior to ours aS guns are to 
bows and arrows. Also, they are mak- 
ing gains as rapidly as they can digest 
them. [Page 115.] 

In a summation of the situation 
confronting us, we have a review of 
the score in the so-called “cold war”, 
in which the author thinks: 

The prégram of encirclement has 
made great strides. [Page 163.] 
Personally, I dislike the expres- 

sion “cold war” and should much 
prefer the phrase “nonbelligerency”. 
The United States, until World War 
II, still had the feeling that it might 
remain neutral and that its policy 
could be based upon neutrality, as 
shown by legislation preventing our 
from carrying contraband 
goods. In a very short time the 
bankruptcy of this policy was estab- 
lished, and we now know that Amer- 
ica has reached a position where 
neutrality is no longer possible. This 
is so generally understood as to 
obviate discussion. 

Two world wars have so weakened 
the former great powers that the 
United States and Russia were left 
confronting each other over what 
seemed like a vacuum. The so-called 
“balance of power”, and I realize 
the ambiguity of the phrase, had 
been theretofore something of a 
reality, but once that balance was 
eliminated, one all-powerful nation 
might again repeat the performance 
of Rome, and we would have one 
world. Hitler thought the pacifists 
should be with him in his effort 
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to create one world; fortunately the 
nations risked all to avoid that kind 
of a world. 

One world under totalitarian rule 
would to most of us be a world not 
worth living in, and therefore the 
policy of the United States, as shown 
»y our author, has been to prevent 
Russia, as the sponsor of communis- 
tic fanaticism, from realizing her 
idea of one world. 

he author sees the cardinal dif- 
ficulty in saving Western Europe, 
for he tells us that: 

The Germans concededly are the 
heart of the problem of Europe. They 
are regaining strength, despite all ob- 
stacles. What will they do with that 
strength? Will they use it to end the 
artificial division of Germany by the 
Iron Curtain? If so, will the Iron Cur- 
tain be pushed back to Poland or 
moved forward to France? Will the 
Germans start to bargain between East 
and West? That is a possibility that 
is bound to attract the many Germans 
who still feel that the future of Ger- 
many is to be found in nationalism 
and who want to see their nation re- 
stored to greatness. [Page 156.] 

Here is, indeed, the crux of the 
problem. If the Slav and the Teuton 
can combine to further the com- 
munist doctrine, there is no hope 
for the maintenance of a free West- 
ern Europe, and of that civilization 
derived from Greece and Rome and 
Judea, which is also our own. 

As the author further says: 

A revived Germany can also be a 
great asset to the West. [Page 156.] 
This reviewer would add that a re- 
vived Germany is an essential for the 
defense of the West, and was happy 
to learn that the French Government 
has realized the situation by suggest- 
ing an arrangement for pooling iron 
and coal, which would tend to end 
the age-long Franco-German hostil- 
ity, which has led to so much blood- 
shed and has, for generations, kept 
Europe in potential or actual war. 
Unless this arrangement can be car- 
ried out, and a revived Germany 
aligned as part of our Western civili- 
zation—which the historic Germany 
is—there can be little hope of real 

peace. 


The author appears to think that 
if Germany is to be defended, it 





must be defended by German troops 
along the line of the Elbe, and he 
queries whether France will consent 
to any rearmament of Germany. This 
reviewer cannot but feel that if the 
recently announced French plan is 
carried out, it will lead to an inde- 
pendent and a strong Germany inte- 
grated with the West. This seems the 
only assurance for any European 
peace in the real sense of the word. 
Otherwise this country must con- 
tinue its campaign of full prepared- 
ness with its tremendous expendi- 
tures and the added risk of national 
bankruptcy. The sooner this dilem- 
ma is understood and faced, the 
better for all of us. 


I agree entirely with the author 
as to the necessity for bipartisanship 
in facing these problems, and also 
for a spiritual and moral understand- 
ing of them, which may lead us to 
face the situation vigorously and 
resolutely. Mere fear can only tead 
to appeasement, which in itself, as 
in the past, would only slightly delay 
inevitable catastrophe! 


While I agree with the general 
thesis of this excellent book, I can- 
not agree with his treatment of inter- 
national law, a subject which must 
be of particular interest to lawyers. 
I cannot assent to this statement: 

It is generally agreed that a stable 
world order depends most of all upon 
the existence of an adequate body of 
international law which can be admin- 
istered so as to secure justice. There 
is no such body of law today. [Page 
198.] 

The author’s idea would seem to 
be that such international law as 
exists applies only to nations and 
that it cannot be effective unless it 
can be made to apply to individuals 
so that all persons may have some 
sort of protection in their natural 
rights, such as is given by the Con- 
stitution of the United States. This 
seems to me to be a misconception 
of international law, which is some- 
thing very different from the mere 
corporation law to which the author 
compares it. 

Since the time of Grotius, inter- 
national law was intended to furnish 
a system so that independent nations 
would have some norm by which 
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they might settle their controversies. 
That law is by no means uniformly 
certain or perfect, but it is no more 
uncertain perhaps than our own 
constitutional law at the present 
time; and it has been proved fruitful 
in settling difficult and dangerous 
matters of controversy, especially 
between the United States and Eng- 
land. The fault lies not in the in- 
adequacy of international law, or 
the lack of some theoretically perfect 
code, but in the unwillingness of 
the nations to observe actual inter- 
national law, including the very 
treaties which they themselves have 
made. There is no reason why inter- 
national law controversies could not 
be solved through processes of diplo- 
macy and judicial settlement. 

A willingness to comply with inter- 
national law merely means that a 
nation is a respectable member of 
that community of independent na- 
tions which, since the time of Gro- 
tius, has been posited as a basis of 
international law. 

Today we have in a United Na- 
tions an actual community that 
applies international law and has the 
means of reaching international 
agreements authorizing changes in 
that law and in the relations of 
independent states. 

The community of nations has 
thus become an actuality, and inter- 
national law, outside of the com- 
munistic doctrine—which is the doc- 
trine of violence, terrorism and war 
—has immensely reénforced law by 
making of the theoretical commun- 
ity’ from which it emanates, an 
actuality. That in time to come it 
may be possible to protect the rights 
of individuals in the nations and 
among the nations is not a mere 
dream. However, this can only come 
with the progress of civilization, 
such as has taken place in the United 
States, England, France and else- 
where, but which is incompatible 
with the cardinal communist doc- 
trine that a state of war between 
the so-called communistic and capi- 
talistic nations is inevitable. This in 
itself is a complete repudiation of 
international law, which no devising 
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of a theoretical code could possibly 
remedy. 


I agree with Mr. Dulles’ conclu- 
sion that: 

Many preachers and educators be- 
moan the fact that scientific knowl- 
edge has greatly advanced man’s Ca- 
pacity to do harm. We must not 
believe that new knowledge is, of it- 
self, something to be shunned. Great 
material power is dangerous in an age 
of materialism. It is not dangerous in 
an age of spiritualism. New scientific 
knowledge is dangerous today because 
it comes at a time when spiritual 
leadership has failed to make clear the 
connection between belief and _prac- 
tice. It is more important to advance 
the spiritual clock than to try to stop 
or set back the scientific clock. [Page 
261.] 

These are, indeed, wise counsels 
of perfection. But today we must 
meet the Soviet communist doctrine 
with the weapons at our disposition. 
Unless we are sufficiently strong to 
have our strength respected, we will 
not be able to validate the moral and 
spiritual doctrines referred to, which 
are the product of an advanced 
civilization, and which have never 
achieved recognition without suffer- 
ing and struggle. 

FrREDERIC R. CoupERT 
New York, New York 
June, 1950 


A SEGMENT OF MY TIMES. 
By Joseph M. Proskauer, New York: 
Farrar, Straus & Co. 1950. $3.00. 
Pages 264. 


Although this book deals largely 
with various phases of Judge Pros- 
kauer’s life, it is not at all a standard 
autobiography. It touches briefly on 
his boyhood in Mobile, his school 
life at Columbia, and his profes. 
sional life thereafter. For a man who 
spent fifty years at the bar, of which 
seven years were on the New York 
bench, he gives relatively little space 
to his personal exertions and _ suc- 
cesses in either field. The book is, 
rather, his report on a segment of 
the times in which he lived and in 
which he participated either as an 
actor or onlooker. 

Both lawyer and layman will 
profit from his report on Alfred E. 
Smith,—the man, his successes, his 
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disappointments and his breach with 
Franklin D. Roosevelt, whom Smith 
opposed for the Presidency largely 
because he concluded that Roosevelt 
would practice statecraft .as some 
lawyers practice law, that is, “by 
ear’, rather than digging out the 
answers from historical and current 
documents and from serious con- 
sultation with, and advice from, the 
best qualified men in a particular 
field, the latter being the hard way 
and the way Al Smith did it. 

Judge Proskauer was not only 
judge and lawyer—he was poet, phi- 
losopher, philanthropist and minor 
statesman (by which is meant that 
even though he held no high public 
office, he was active in the minor 
parts and in them was a real states- 
man). 

His position on Zionism and Israel 
will be of particular interest to the 
Gentile reader, for he took the 
middle ground and gave practically 
his entire time for six years to work- 
ing with his coreligionists, as well as 
with the governments of the United 
States and Great Britain, trying to 
bring order out of the chaos that 
was Palestine up until the recent 
truce between the contending forces 
in that anxious and unhappy land. 

His major interest in, and strong 
advocacy of, “human rights and 
fundamental freedoms”, with par- 
ticular accent on those shown to be 
universally vital by the persecution 
of his coreligionists, and his advocacy 
of measures deemed by some to be 
quite advanced, plus the assertion, 
oft repeated, that all Jews are left- 
wingers, might cause some to wave 
this book aside as of no interest to 
them. This would be a mistake. 
Judge Proskauer meets each issue 
fairly; he gives the facts, his position, 
and the reasons therefor. 

He is opposed to the great con- 
centration of power in the central 
government and he particularly at- 
tacks with great vigor the expansion 
of governmental relief for the so- 
called indigent, pointing out the 
dangers involved and illustrating his 
argument with the history of relief. 
He begins with Caius Gracchus, who 
colonized the indigent on public 


lands; then tells of the establishment 
by the Caesars of wheat lines for the 
sale of wheat to the people at re- 
duced prices, noting that, like some 
contemporaries, the wheat-liners 
then struck to get their wheat free; 
then came Trajan’s rural mortgages 
at low interest, and finally the dis- 
tribution of pensions in an amount 
exceeding the revenues of the state. 
The effect of the English “poor 
laws” and the experiences of private 
philanthropy and of some of the 
larger cities in former decades are 
related in such a manner as well to 
support the warning flag he runs up 
in the matter of current govern- 
mental relief. His conclusion: 
Thrift, industry, self-reliance, inde- 
pendence—these are still great treas- 
ures in human character and social re- 
lationship. They do not flourish, they 
wither, under legalized government re- 
lief 
is hardly the view of a left-winger. 

Although Proskauer does not 
dwell on the cases he tried during 
his seven “years on the trial and 
appellate bench, he does stress his 
concept of certain phases of the 
judicial process. For instance, he 
says that although a judge may not 
“do what he believes to be just 
even though the heavens fall”, he 
should in any trial “do all that in 
him lies to make law and _ justice 
synonymous”. 

Here I must file a minor dissent. 
Every lawyer knows that he is en- 
gaged in the practice of the law, but 
some, when they pass to the other 
side of the bench and take their seats, 
suddenly conceive that they are en- 
gaged in the administration of jus- 
tice, and so proclaim. Actually the 
judge is engaged in the administra- 
tion of the law. When he departs 
from the administration of the law, 
he is dispensing—not justice—but his 
notion of justice, and no lawyer can 
guess in advance and advise his 
clients what notion of justice will 
be handed down by such a judge. 
Each member of Congress and each 
member of the legislature has his 
own notion of justice, which he 
votes, and the common denominator 
becomes the law. If, in administer- 
ing the law, the judge believes a law 
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is unjust or in error, he should call 
it to the attention of the appropriate 
legislative body, rather than set him- 
self up as a super-legislature whose 
individual notion of justice can set 
aside the law, because the lawyers 
must find the law in the books, not 
in the sky. I do not imply that Judge 
Proskauer takes that extreme posi- 
tion, for he does not, but some judges 
do, producing today the spectacle of 
lawyers over the country not know- 
ing what the law is and searching 
for it, not in the books, but in the 
political and _ philosophical _back- 
grounds of the appointees to the 
Bench. 

The writer of this review met 
Judge Proskauer in San Francisco 
where we served as consultants to 
the United States’ delegation during 
the writing of the United Nations 
Charter. I consider it appropriate 
to give this personal testimony that 
at that time and place Judge Pros- 
kauer was a major, if not the major, 
force in securing the inclusion in 
the Charter of the provision relating 
to human rights and fundamental 
freedoms and the inclusion in the 
Charter of provision for a Human 
Rights Commission. 

One ‘finishes Judge Proskauer’s 
book with the feeling that it would 
have been pleasant if he had written 
in greater detail of some of his per- 
sonal experiences which are referred 
to quite briefly, such as his fishing, 
world travel, and camping in the 
mountains, for, after all, an interest 
in those activities tells as much, or 
more, about the man as the story of 
the banner he carried for a lifetime 
in behalf of those who needed a 
champion and friend. 

Davin A. SIMMONS 
Houston, Texas 


Tae FORMATIVE ERA OF 
AMERICAN LAW. By Roscoe 
Pound. New York: Peter Smith. 


1950. Pages 172. 

I should not quite recommend 
this little volume for your Sunday 
afternoon hammock reading. Better 
stick to Perry Mason for that pur- 





pose. On the other hand, if your 
law school scrupulously avoided the 
philosophical and historical—as most 
of them did (and do)—but you still 
have a lingering curiosity about who 
made American law out of what, 
you can spend a couple of interesting 
and profitable evenings with it. 

American law didn’t just grow 
like Topsy. This book represents 
vast wisdom and learning applied to 
innumerable facts to bring about a 
clear and orderly, though highly con- 
densed, picture of how it did grow. 
It tells you just what its title prom- 
ises to tell you. (A virtue fast becom- 
ing rarer than radium!) So meaty 
are its contents that any attempt to 
summarize them would be largely a 
matter of leaving out the footnotes 
and the ‘‘a’s’, “and’s”, and “‘the’s.” 

The period covered is roughly that 
between the Revolution and the 
Civil War. The great theme is the 
work of American lawyers, judges, 
writers and legislators, in convert- 
ing the English common law, to- 
gether with other sources at hand, 
into a mature system suitable to 
American needs. It is the story of a 
task not only well, but greatly, done. 
To the legislatures Pound gives some 
credit, to the doctrinal writers more, 
and to the courts the lion’s share. 
He shows us that the guiding prin- 
ciple used to develop the materials 
at hand into the ideal of a body of 
law suitable to American culture and 
tradition was the principle of nat- 
ural law. The close of the period he 
finds marked by the crystallization of 
the natural law doctrine and its 
supersedure by the analytical and 
historical theories. 

This seems to me to pose an inter- 
esting question for the pragmatists 
who reject natural law because it as- 
serts absolutes and yet attempt to 
measure values by results. Now, as 
Pound here demonstrates, the emi- 
nent accomplishments of natural law 
as the creative element of the archi- 
tecture of our legal system can hardly 
be denied. And if the pragmatists ap- 
praise ideas by their practical conse- 
quences, how can they place a low 
appraisal on natural law? 
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There is no doubt in Pound’s mind 
that the severance of law from the 
moral idea of law went too far. He 
sees indications of a revival of “the 
old consciousness of the relation of 
law to morals”. The lectures com- 
prising this work were delivered in 
1936. Today this revival appears to 
be stronger, partly because of the 
felt need of a creative ideal of rea- 
son and right as a basis of interna- 
tional law. Values of tradition and 
custom are not broad enough. Thus 
the thesis tends to be borne out that 
in times of change and development, 
evolution and revolution, the natural 
law concept functions, whereas in 
times of maturity and quiescence it 
tends to be discarded. 

The most readable chapter is that 
on “Judicial Decision”, where Pound 
upholds American jurists as men of 
law with a background of “taught 
tradition”, acting upon reason and 
principle, rather than men of narrow 
convictions with a background of in- 
digestion, acting upon economic prej- 
udices. “It seems” he says “impossible 
for a Marxian economic determinist 
to comprehend an honest man.” As 
a trial judge who has read enough 
of Jerome Frank to wonder what 
part of every decision I reach is at- 
tributable to id and liver, I found 
these pages palatable fare. 

The author’s style is neither 
sprightly nor dramatic. At times he 
builds abstraction upon abstraction. 
Of course he has the disadvantage 
here of having to cover a vast field 
with few words. He has to make 
them stretch. But to read any work 
of Dean Pound’s is to have the priv- 
ilege of being in the presence of a 
great mind, and this one is no ex- 
ception. 

Max C. PETERSON 
Hartford City, Indiana 


SupREME COURT PRACTICE. 
By Robert L. Stern and Eugene 
Gressman. Washington, D. C.: The 
Bureau of National Affairs, Inc. 
1950. $7.50. Pages xitt, 552. 
Lawyers interested in the jurisdic- 
tion, procedure, and practice of the 
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Supreme Court of the United States 
will find this a welcome volume on 
the subject. Because it is compre- 
hensive, experienced practitioners 
may enjoy reading it for the survey 
and review it affords. The novice 
may read it more intently, endeavor- 
ing to absorb both its detail and 
breadth. Between the two will be 
the greater number of lawyers who, 
faced with a problem of jurisdiction 
or practice in the Supreme Court, 
will consult the book for aid in the 
solution of some specific query. 
Whatever his approach, the reader 
should be well satisfied with this 
book. Although it is technical be- 
cause the subject is technical, at the 
same time the authors have utilized 
historical and critical materials in 
order to bring it to life. They have 
obviously been interested in present- 
ing information, not in fancy writ- 
ing. And they strive to make that 
information understandable not only 
in the text of this book but with the 
aid of examples, specimens and forms. 
Mr. Stern, as one of the principal 
assistants to the Solicitor General 
for many years, has prepared thou- 
sands of Supreme Court papers and 
has argued many cases there. Mr. 
Gressman, who served for five years 
as a law clerk to one of the late jus- 
tices of the Court, has seen its work- 
ings from within. It is fortunate that 
they feel themselves at liberty to 
speak frankly about the vagaries, 
delusions and antiquities of the 
Court’s rules and procedures. Of 
course they well describe the esoteric 
subject of the Court’s jurisdiction. 
Younger lawyers will welcome their 
thoughtfulness in presenting the ru- 
dimentary details of the Court’s 
composition, sittings, housing, dock- 
ets, Opinions and important staff. 
“Ask the Clerk’s Office” is the first, 
albeit unwritten, rule they state for 
all practitioners. “It is quite im- 
portant for lawyers practicing in that 
court, to see much of the clerk’s 
office and to know its workings” said 
Attorney General Garland over fifty 
years ago; “even the oldest, and 
most experienced attorneys are not 
ashamed to consult the clerk’s office 
first and they do not hesitate to do 
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so.” Times have not changed. 


Any discourse on Supreme Court 
jurisdiction and procedure must, of 
course, revolve about the twin sub- 
jects of certiorari and appeal. These, 
then, must be related to a variety of 
lower courts and kinds of law ques- 
tions, Jurisdiction to review decisions 
of state courts is a somewhat separate 
topic, and so treated here. The maze 
of technical matters under these gen- 
eral topics is organized, analyzed 
and stated succinctly. 

“How Certiorari Jurisdiction Is 
Exercised” is a chapter to which the 
eye of most lawyer readers will be 
drawn. The authors have sought, 
with considerable success, to make 
this subject less tenuous than it is 
usually considered to be. They not 
only elucidate the rules, but make 
suggestions beyond the rules. They 
do not neglect to supply information 
on how petitions are handled by the 
Court and the significance of the 
action of the Court on petitions. 
The need for such information is 
emphasized by the fact that Chief 
Justices Taft in 1923, Hughes in 
1937 and Vinson in 1949 have 
pointed out that the great majority 
of petitions filed with the Court 
demonstrate a lack of understanding 
of its function and requisites. 


The twin chapter on certiorari pro- 
cedure covers such practical items as 
time, fees, records, forms, the court 
to which the writ should be directed, 
parties, printing, the appropriate 
outline and content of petitions and 
briefs, staying execution, cross peti- 
tions, responses, replies, rehearings, 
and the like—all with useful sugges- 
tions of a practical nature as well as 
full statements of legal requirements. 


“Procedure on Appeals” is much 
more technical because, among other 
things, it is the older mode of proce- 
dure. “The citation is a misleading 
and useless anachronism” the au- 
thors point out. “The Jurisdictional 
Statement”, they continue, “is as im- 
portant in the taking of an appeal 
as the citation is unimportant.” The 
latter reference is to the fact that in 
recent years the so-called jurisdic- 
tional statement in appeal cases has 
come to perform a function not 


greatly different from that of a peti- 
tion for certiorari. Here again the 
authors furnish details, explanations, 
forms and suggestions. 

There are chapters on certified 
questions, original cases, extraordi- 
nary writs, briefs filed preliminary to 
argument, the all important subject 
of oral arguments, petitions for re- 
hearing, motions, mootness and 
abatement, and admissions to the 
Bar. Illustrative of the realistic ap- 
proach of the authors is their ad- 
monition to counsel to “argue rea- 
son and principles”: 

The first and most important factor 
for counsel to remember is that he is 
writing for a supreme court whose de- 
cisions are not reviewable by any high- 
er tribunal. The necessary consequence 
is that the Court is not bound by au- 
thorities to any greater extent than it 
wishes to be, and that the Court is 
much freer to reach what it regards as 
the correct or wise decision than any 
subordinate tribunal. This means that, 
although, of course, prior authority is 
not to be ignored, counsel should place 
great stress on convincing the Court 
on grounds of reason and principle, 
apart from authority. For very few 
cases which reach the Supreme Court 
are completely indistinguishable from 
prior decisions, and the Court has great 
facility in distinguishing cases it does 
not wish to follow. Arguments which 
insist that the Court must reach a re- 
sult because of decisions in other cases, 
without any other persuasive reason, 
are not likely to fare very well. Past 
authority alone can be relied on with 
confidence only when the prior deci- 
sion is that of a majority of the pres- 
ently sitting Justices in an identical 
situation—and few cases of that nature 
reach the Court. 


The volume concludes with nearly 
a hundred pages of forms plus an- 
other hundred pages of rules, stat- 
utes, indexes, and a table of cases. 

The book is replete with citations 
to cases, rules, statutes, forms, and 
established practices. These are par- 
ticularly helpful in this field because 
of the difficulty of piecing them out 
in the usual course of legal research 
from standard sources. Messrs. Stern 
and Gressman have thus made a 
notable contribution to the tools of 
the profession. 

Cart McFARLANp 

Washington, D. C. 
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From THE WAGNER ACT TO 
f AFT-HARTLEY. By Harry A. Mil- 

sand Emily Clark Brown. Chicago: 
rhe University of Chicago Press. 
1949. $8.50. Pages 724. 

Packed into this volume and pre- 
sented in logical arrangement and 
readable pattern are statistics, chron- 
ology, history, economics and law. 
Proper policies and recommendations 
for the future play a part. The pref- 
ace tells which of the collaborators 
actually wrote what portions; but 
the reader can safely assume that the 
important observations and conclu- 
sions would be acceptable to either. 
Preconceptions or prejudices might 
be removed or reduced by reading 
the epilogue first. Credit would then 
be given for sincerity of purpose and 
logical approach. 

Part One deals with the Wagner 
\ct—law and administration under 
the law. Here the points of interest 
for the general reader would be Chap- 
ters 1, 2 and 7. Chapter | is a twenty- 
six page condensation of that long 
history of labor relations law of 
which the Wagner Act has been said 
to be a codification. Chapter 2 deals 
with the administrative problems 
that confronted the NLRB during 
the twelve-year period, 1935 to 1947. 
In connection with the criticisms of 
the Board, the authors present here 
the answers, by way of explanation 
or excuse or denial, as the case may 
be. Chapter 7, entitled “A Twelve 
Year Balance Sheet”, is an elabora- 
tion and extension of the discussion 
contained in Chapter 2. Of the in- 
tervening chapters, it only need be 
said that Chapter 3 is largeiy statis- 
tical; Chapter 4 deals with collective 
bargaining and its enforcement; 
Chapter 5 with the selection of ap- 
propriate bargaining units and bar- 
gaining representatives; and Chapter 
6 with freedom of speech, right to 
strike and freedom from coercion. 


Admitting the need for a minimum 
of amendments, Part One closes on 
a note which indicates the under- 
lying theme of the volume: “It is 
significant that, during these years 
while administrative problems were 
being solved, the virulence of the at- 


increased and 
finally in 1947, this structure was 
largely destroyed by the extensive 
revision of administration under the 
L.M.R.A. of 1947.”! Our authors be- 
lieve the constitution of the Wagner 
Act was just as sound in 1947 as it 
was in 1935, requiring only minor 


tacks on the Board 


medication, not a major surgery. 
Thus, the curtain falls somberly and 
with a portent of doom. 


Part Two is conducted by Dr. Mil- 
lis himself, assisted in part by his 
research assistant, Mr. Mann. It 
undertakes to portray the _back- 
ground of the Taft-Hartley Act and 
to paint the picture of public opin- 
ion, both locally in the states and 
broadly in the nation, which may 
have brought about its passage. Two 
outstanding conclusions are reached. 
One is that while the manifestations 
of public opinion during the decen- 
nium were numerous and vigorous, 
they were “all variations on old and 
well worn tunes that a small minor- 
ity had been playing constantly”.? 
And the second conclusion is that 
“despite the lengthy hearings of the 
Senate and House labor committees 
at two widely separated times, and 
the investigation by the highly con- 
troversial Smith Committee in 1939- 
40, there was never any systematic, 
nonpolitical study or investigation 
authorized or undertaken by Con- 
gress before it acted on many com- 
plex and technical matters about 
which it had relatively little accurate 
information”.® The reader may pause 
at this point to recall Senator Morse’s 
outburst: “If you think there is no 
overwhelming demand for legisla- 
tion, then you don’t understand the 
American people.”* And also his bit- 
ter complaint at not getting help 
from labor. With this complaint the 
authors agree.® 


Chapter 10 completes the factual 
and historical background by giving 
a minute and valuable account of 
the progress of the bills through the 
two houses to become a law over the 


1, Page 75. 

2. Page 364. 

3. Page 362. 

4. Senate Hearings 1947, 1262. 
5. Page 372, note 17. 
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veto on June 23, 1947. Then comes 
the final part, a minute and critical 
survey and appraisal of the 1947 law. 

Here it is the general conclusion 
that Congress has made quite a mess 
of things; one of the reasons being 
that by likening the Board to a court, 
the law has disregarded the char- 
acter and volume of its work and 
that its members “are not ordinarily 
chosen for training and experience 
which would qualify them as, for in- 
stance, circuit court judges”’.6 An- 
other, “that Taft-Hartley federalized 
the law and turned the clock in the 
field of what we have called ‘basic 
labor law’ to the days after the pas- 
sage of the Clayton Act before the 
decisions of the present Supreme 
Court”.? 

Final conclusions are summed up 
by Miss Brown in Chapter 17. It was 
not a “Slave Labor Act”; nor a 
“Magna Carta for Employers”; nor 
a “Bill of Rights for the Working- 
man”. It did’mean many things to 
many men. Adequate characteriza- 
tion would break down the changes 
in the law into four categories:— 

(1) Changes which were really 
needed, such as “equalizing” amend- 
ments which imposed obligations and 
restraints upon unions parallel to 
those already imposed upon em- 
ployers.® 

(2) A longer list of provisions 
which gave an appearance of in- 
creased fairness and met some of 
the attacks upon the old act; these 
had a desirable psychological effect 
and perhaps promoted greater ac- 
ceptance of the Act by employers, as 
well as increased acceptance of their 
responsibility by unions. Assuring the 
employer of his right to free speech 
is an example.® 

(3) A series of detailed provisions 
which upset established practices; 
practices which had been worked out 
over the years either by the conjoint 
efforts of management and labor or 
through the discretion of the ad- 
ministrators of the law. No adequate 





. Page 414. 

. Page 441, note 67. 
. Page 656. 

. Pages 656-7. 
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case for change in these practices had 
been made, and the net effect was 
to make unnecessary difficulty in 
collective bargaining and in adminis- 
tration. 

Among these was the outlawing of 
the closed shop and with it appar- 
ently the hiring hall which had been 
established by agreement in an im- 
portant group of industries.!° 

(4) And finally, a still longer list 
of provisions considered by the au- 
thors to be unfair and discriminatory, 
reflecting bias against collective bar- 
gaining, which could be used unrea- 
sonably to restrict union actions, and 
furnish weapons to an employer who 
wished to fight a union. An illustra- 
tion is the free speech amendment, 
going far beyond the constitutional 
guarantee, and permitting and en- 
couraging employers to enter actively 
by the written and spoken word into 
election campaigns against unions, 
subject only to limits on overt acts or 
threats or promises of benefits.” 

The over-all conclusions found at 
the end of the book confirm the opin- 
ion voiced at the end of Part One: 
the 1947 amendments to the Wagner 
Act “failed to meet the problems 
posed’”’.12 

“A work of value to all who are 
interested in our labor relations pol- 
res... Su A monumental guide post 
to the policies of the future.” Thus, 
the blurb on the dust jacket. The 
reviewer agrees, but adds that for 
the lawyer representing management 
the book is required reading. Here 
he will get the opposing viewpoint, 
stated in conservative terms, logically 
reasoned and constructively analyzed. 

Even so, of course, there is much 
of the defense of the old Act, and 
much of the criticism of the new 
with which he will wholly disagree. 

CHARLES H. Woops 


Tucson, Arizona 


Court IS IN SESSION. Com- 
piled by Isaac D. Levy and Bernard 
J. Smolens. New York: Crown Pub- 
lishers. 1950. $2.50. Pages xi, 241. 
This book is the outgrowth of a 
series of television programs pre- 
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sented over a Philadelphia station, 
and in some instances over the 
Columbia Broadcasting System tele- 
vision network, during the past year. 
The major part of the book consists 
of the actual scripts for fifteen of 
these programs; the remainder in- 
cludes notes upon their production. 
The programs, in which lawyers and 
judges participated, were broadcast 
from an actual courtroom, and de- 
picted trials of moot cases in which 
every effort was made to attain veri- 
similitude. The purpose of the series, 
as former Justice Owen J. Roberts 
points out in his introduction, was 
to familiarize the public with court- 
room procedure and the basic prin- 
ciples of the law. 

The importance of establishing a 
proper relationship between the Bar 
and the public has come in for an 
increasing share of recognition dur- 
ing recent years. Almost every bar 
association now has a public rela- 
tions program of some type; but too 
often it is conducted in such a 
manner as to build up rather than 
break down the barrier between the 
lawyer and the average citizen. When 
an audience hears a lawyer speak in 
technical language upon a technical 
subject, it can only be confirmed in 
its belief that the Bar deals solely 
in technicalities. In this respect the 
present volume could well serve as 
a handbook. Each of the scripts, in 
dramatic form, is calculated to hold 
the interest of the auditor and spec- 
tator; the facts upon which the cases 
are based are ingeniously imagined; 
and the element of suspense is sup- 
plied by balancing the weight of the 
evidence as evenly as possible and 
providing for the empanelling of a 
jury of laymen with freedom to reach 
a verdict in favor of either party. 

The programs were extremely suc- 
cessful in Philadelphia. In written 
form, they make entertaining and 
informative reading. If they encour- 
age similar experiments in other 
localities, they will 
serve a salutary and desirable pur- 
pose. It seems peculiarly appropriate 
that this newest effort on the part 
of the Bar in the field of public re- 
lations should find its most adequate 


undoubtedly 


and effective means of expression 
through television, the newest means 
of communication. 


WALTER P. ARMSTRONG, JR. 


Memphis, Tennessee 


How TO TAKE A CASE BE- 
FORE THE NATIONAL LABOR 
RELATIONS BOARD. By Louis 
G. Silverberg. Washington: The 
Bureau of National Affairs, Inc. 
1949. $5.00. Pages viti, 292. 

This practical handbook serves 
two purposes and serves both of them 
well. It furnishes, for the attorney 
handles NLRB cases_infre- 
quently, a concise manual of admin. 
istrative procedure that will save 
much tedious and time-consuming 
prolix 
official regulations. It also supplies 
various check-lists and a large col- 
lection of forms that make the vol- 
ume a most convenient desk book 
for lawyers who engage frequently 
in NLRB proceedings. For example, 
in the chapter entitled “How, 
Where, and When To Serve Papers”, 
there appear two tables which show 
at a glance (with respect to twenty- 
one documents frequently filed in 
representation cases and twenty-two 
types of documents used 
plaint cases) on whom each _par- 
ticular document must be served, 
when it must be served, and how 
many copies are required. 


who 


examination of somewhat 


in com- 


The book contains sixty-six fac- 
simile reproductions of forms em- 
ployed by the Board in administering 
the Act. Some of these forms are 
not conveniently accessible to all 
lawyers, and the collection of so 
many forms in one small book serves 
a long-felt need. 

The book opens with a brief de- 
scription of the Labor Management 
Relations Act and of the structure 
of the NLRB. There follows a de- 
scription of the procedures that 
unions must follow to comply and 
keep in compliance with the statu- 





10. Page 659. 
11. Page 662 
12. Page 665. 
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tory filing requirements. ‘hereafter, 
there is presented a concise, step-by- 
; step account of the procedures fol- 

R. ; lowed in representation cases, union- 
shop elections, unfair labor practice 

cases and jurisdictional dispute cases. 

The complete text of the Act and 
of the Board’s Rules and Regula- 
tions are included as an appendix. 





BE- The author is Director of Informa- 
OR § tion of the NLRB. 
uis 6 & Similar procedural handbooks 
rhe covering other federal agencies 
Inc. would be welcomed, it is believed, by 
the Bar, whose members find it still 
rves difficult (despite the “public infor- 
lem mation” requirements of the Federal 
ney Administrative Procedure Act) to as- 
fre- certain the exact mechanics and pro- 
lin. cedures of agency adjudication. 
ave FRANK E, Cooper 
ing } Detroit, Michigan 
ylix 
lies Tue CELEBRATED CASE OF 
ei FITZ JOHN PORTER. By Otto 
rol- Eisenschmil. Indianapolis: The 
00k Bobbs-Merrill Co., Inc. $3.50. Pages 
tly 344, 
le, This book tells the story of the 
ae events leading up to the court mar- 
off, tial of Major General Fitz John 
wats Porter, the conduct of the trial itself 
i and General Porter’s long fight for 
- vindication. This is a well-told story, 
we worth reading, particularly by any 
aca lawyer interested in history as well 
pad as courts martial. 
ed, Some readers will view this book 
ss as a typical example of military 
courts martial and the pressure that 
al can be brought to bear where a 
m- commander wishes to wreak ven- 
ng geance on a subordinate. This is not 
apha true and was not a typical case at 
all the time it was tried. It might be 
50 well worth noting, however, that 
ves the personnel of the court who were 
pressured, according to this book, 
le- into an unjust decision, were civil- 
nt ians in uniform and were not typical 
ire Regular Army officers of their day 
le- and time. 
at The reader will be interested in 
nd Abraham Lincoln and his treatment 
u- of General Porter’s case; also the 
ai author’s comments on General Mc- 
Clellan, Secretary of War Stanton, 
General Robert E. Lee, General 











Pope, James Garfield (a member of 
the court at the time of the trial 
and later President of the United 
States), Reverdy Johnson, attorney 
for the defense at the first trial, 
General Grant, Joseph H. Choate, 
one of the attorneys for the defense 
at the last hearing and Asa B. Gard- 
ner, judge advocate at the last hear- 
ing, later famous in the history of 
New York. 

LuTHER G. STRANGE 

Major, USAF 


Sheppard Air Force Base 
Texas 


Tue SEXUAL PSYCHOPATH, 
A CIVIC-SOCIAL RESPONSIBIL- 
ITY. By Paul W. Tappan. New 
York: The American Social Hygiene 
Association. 1950. 15 cents. Pages 23. 


Report OF THE INTERIM 
COMMISSION OF THE STATE 
OF NEW HAMPSHIRE TO 
STUDY THE CAUSE AND PRE- 
VENTION OF SERIOUS SEX 
CRIMES. By the Interim Commis- 
sion. Concord, New Hampshire: State 
of New Hampshire. 1949. Pages 24. 


Tas HABITUAL SEX OF- 
FENDER: REPORT AND REC- 
OMMENDATIONS OF THE COM- 
MISSION ON THE HABITUAL 
SEX OFFENDER. By Paul W. Tap- 
pan. Trenton, New Jersey. The 
Commission. 1950. Pages 68. 


Report ON STUDY OF 102 
SEX OFFENDERS AT SING SING 
PRISON AS SUBMITTED TO 
GOVERNOR THOMAS E. DEWEY. 
By the Commissioners of Correction 
and of Mental Hygiene. Albany, 
New York: State of New York. 1950. 
(Advance press release, together with 
recommendations supplementing 
said report). Pages 62, 7. 

Of these several publications, the 
most significant of 1949 and 1950 
dealing with sex crimes, Professor 
Tappan’s personal paper (despite 
opacities of style and unfortunate re- 
liance on the dubious term “sexual 





“Books for Lawyers” 


psychopath”) is the most nationally 
comprehensive and hence of primary 
importance. While the state reports 
make valuable supplementary con- 
tributions, naturally they are of rela- 
tively secondary consequence only, 
because of their intrinsic territorial 
limitations. 

Before discussing these studies one 
fundamental point must be raised. 
Are sex criminals sui genevis, or suf- 
ficiently so, as to require or even 
merit special legal handling? Or 
will the ordinary criminal processes, 
including merely corrective incar- 
ceration after conviction, solve the 
problems they create? Some take the 
latter view, particularly those who 
maintain that the criminal tendency 
is “constitutional” (i. e., intrinsically 
personal and hereditary) and hence 
irremediable.1 Others, less rational 
but more vocal, scream hysterically 
for permanent imprisonment of all 
sex criminals, without any discrimi- 
nation, whenever some new and sen- 
sational case makes lurid headlines.” 
To such persons the logical solution 
is to let offenders “rot in custodial 
and incapacitative detention’’’—a 
viewpoint likely to gain strength and 
numerical adherence whenever the 
cost of establishing supplementary 
therapeutic institutions and services 
is raised as a taxpayers’ bugaboo. But 
since all the publications under re- 
view proceed upon the philosophy 
that a “medico-psychological status 
should be the basis for sex criminals 
of specialized treatment under the 
law’* this review will refer no fur- 
ther to the opposite philosophy just 
mentioned. 

As stated, Professor Tappan un- 
fortunately relies upon the term 
“sexual psychopath” in his personal 
article to describe the sex criminal. 
This practice has been general for 
years and is actually reflected in the 
terminology of many of the fifteen 





1. Paul W. Tappan, The Sexual Psychopath, A 
Civic-Social Responsibility 4, 10-11. 

2. For an excellent and extreme example, see 
Robert C. Ruark’s article “‘Lock ‘Em Up’’, in his 
column in the New York World-Telegram and Sun, 
February 21, 1950. Compare David G. Wittels’ 
‘‘What Can We Do About Sex Crimes?’’, in The 
Saturday Evening Post, December 11, 1948, far 
more temperate. 

3. Op. cit supra note 1 at 11. 

4. Tappan, op. cit. at 4. 
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statutes now in effect.5 “Sexual psy- 
chopath” was still the term in gen- 
eral use as late as last August, when 
Tappan’s essay originally appeared.® 
Since that time, however, the con- 
sensus among psychiatrists seems, to 
the reviewer, to have shifted, so that 
sex delinquents now are being more 
and more regarded as technical “‘neu- 
rotics” or “psychotics”, for the most 
part, with but few genuine technical 
“psychopaths” among them. The re- 
cent reports from New Jersey and 
New York, reviewed herein, deliber- 
ately reject the term “psychopath” as 
descriptively misleading.*_ However, 
Dr. Tappan’s essay remains as useful 
and authoritative as ever if the reader 
will merely substitute for “sexual 
psychopath” therein, the idea al- 
ready advanced hereinabove that sex 
criminals are to be regarded, instead, 
as a class occupying a particular 
“medico-psychological status”  re- 
quiring “specialized treatment under 
the law.”8 Even thus paraphrased, 
the essay still remains the most pano- 
ramic, complete and authoritative 
discussion yet available. 

The article breaks down, roughly, 
into five sections. First, it exposes the 
wide differences of opinion existing 
among psychiatrists as to the actual 
mental condition of sex offenders 
and points out the consequent need 
to make haste slowly in drafting new 
statutes whose subject matter must 
depend necessarily so much upon 
psychiatric opinions.® Second and 
fifth, in order of Dr. Tappan’s pres- 
entation, it assembles the fourteen 
statutes existing at the time of writ- 
ing!® into group-types, analyzes these 
pro and con," and finally digests 
them in a chart of parallel columns, 
really the expansion of an earlier, 
similar chart prepared by the Chi- 
cago Bar Association.!* Third, the 
author discusses the need for psycho- 
therapeutic treatment of sex crimi- 
nals, the facilities and personnel 
needed therefor, and the alarming 
probable high cost thereof.! Fourth, 
he analyzes, perhaps too briefly, the 
“civic-social responsibilities” seen by 
him, and by many others as well, as 
the principal large-scale preventive 
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of future crime—adequate guidance 
and help for children from parents, 
teachers, mentors in religion and 
recreation, and state-instituted child- 
guidance clinics.'4 Space considera- 
tions permit here discussion of only 
those sections most immediately im- 
portant to lawyers, namely, those 
numbered above second and fifth. 
The latter, the chart, will speak, on 
consultation, sufficiently for itself. 
The second, entitled ‘““What Kind of 
Laws Are Needed”, requires con- 
siderable comment. 


Dr. Tappan condenses the then ex- 
isting statutes into three general 
groups, using terminology that is 
wholly his own in describing and 
orientating each such group. The 
first includes those in which convic- 
tion for certain specified criminal of- 
fenses, coupled with a_ psychiatric 
diagnosis, may result in an adjudica- 
tion of “‘psychopathy”, or of the equi- 
valent necessary “medico-psychologi- 
cal status”.15 The New Jersey statute 
of 1949 is the only example of this 
type discussed.1° Under this statute, 
custody, even for psychiatric observa- 
tion and treatment, must end when 
the maximum, criminal, sentence- 
term expires.'? The second class, as 
summed up by the author, merely 
denominates “the circumstance of 
sexual psychopathy [or “medico-psy- 
chological status’] as a basis for ad- 
judication”, with neither conviction 
nor charge of crime needed, or else 





provides for mandatory psychiatric 
examination if certain specified 
crimes are alleged, and also permits 
certain officers discretionary power to 
require such examination, in non- 
criminal cases, when satisfied that 
good cause exists for such inquiry.'* 
As illustrations, Dr. Tappan cites 
New Hampshire, Wisconsin, Massa- 
chusetts, and the federal law appli- 
cable to the District of Columbia.'® 
The author adds, as a third approach, 
a class of statutes attempting “to 
specify in the law the criteria or 
characteristics upon which adjudica- 
tions [as to psychiatric status] should 
be based”, with the Illinois law cited 
as the nearest approximation.?° 
Fourthly, he recommends statutes 
permitting voluntary _ self-commit- 
ment of individuals fearing to be, or 
actually diagnosed as, serious psycho- 
logical deviants.?! The reviewer, ad- 
mittedly, has his difficulties with this 
classification.?? But it will certainly 
suffice as a point of departure for 
others interested enough to delve 
further into the arcana involved. 
The essay also points out certain 
advantages and disadvantages aris- 
ing under each of the first three 
statutory types mentioned above. By 
requiring conviction for some speci- 
fied crime, and by limiting the period 
of confinement after such conviction, 
for any purpose, to the maximum 
sentence-time, New Jersey eliminates 
all possibilities of shutting people up 





5. At the time Professor Tappan's article was 
written, sex-crime statutes existed in California, 
Illinois, Indiana, Massachusetts, Michigan, Minne- 
sota, New Hampshire, New Jersey, Ohio, Vermont, 
Washington, Wisconsin and the District of Colum- 
bia. Since then Missouri and New York have 
enacted statutes and New Jersey has amended its 
law. Studies leading to possible amendments are 
said to be proceeding in California and Ohio. 

6. The paper was delivered originally as an 
address at the Crime Conference of the University 
of Colorado, Boulder, Colorado, in August, 1949. 
After revision it was printed in the Journal of 
Social Hygiene for November, 1949. The reviewer 
believes that the widespread currency of the term 
sexual-psychopath’’ is due largely to Mr. Wittel's 
article, cited supra note 2. 

7. New Jersey Report, pages 26-27, 39; New 
York Report, page 5. 

8. Op. cit. supra, note 4 at 4. 

9. Tappan, op. cif., pages 4-5, 9-10. 

10. See list, supra note 5. 

11. Tappan, op. cit. at 6-10. 

12. Ibid. at 2, 18-23. 

13. Ibid. at 10-15. 

14, Ibid. at 15-16. 

15. Ibid. at 6-7. 


16. Supplement to Title 2, c. 192, Laws of 1949. 
Amended in 1950 but the text of the amendment 
was not available at this writing. The specific 
offenses are rape, sodomy, incest, lewdness, in- 
decent exposure, exhibitions of obscene literature 
or pictures, indecent communications to females, 
carnal abuse, or attempts to commit such offenses. 
Tappan, op. cit. supra at 21. Ohio also requires 
conviction of a felony. Tappan, op. cit. supra 
at 19. 

17. Tappan, op. cit. supra at 6, 21. 

18. Tappan, op. cit. supra at 7-8. 

19. New Hampshire, | Chap. Laws of 1949; 
Wisconsin, c. 459, Laws of 1947; Massachusetts, 
c. 123A, 1947; District of Columbia, §§ 201-209, 
Public Law No. 615, 1949. The citations are from 
Tappan, op. cit., pages 19-22. 

20. Tappan, op. cit. supra at 8-9. 

21. Ibid. at 9. 


22. Another logical class seems to exist when 
the statute requires psychiatric examination solely 
on charges of criminal offenses, sexual or other- 
wise. Michigan falls within this class, while 
otherwise resembling Illinois closely. Why Pro- 
fessor Tappan paid so little attention to California 
and Minnesota, in which most use has been made 
of the statutes, is hard to understand. 
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physically for indefinite periods as a 
result of psychiatric theories about 
which psychiatrists themselves cur- 
rently disagree.** And of course the 
New Jersey statute also eliminates 
indefinite incarceration nominally 
therapeutic but all too often only 
punitive or “correctional” in fact, for 
sheer lack of adequate psycho-thera- 
peutic facilities and personnel, and 
funds for providing the same. It 
seems to be an open secret that the 
New Jersey Commission, in its in- 
vestigations of sex-crime law admin- 
istration in other states, was shocked 
by the discovery of certain long- 
time incarcerations of the kinds just 
described.2# On the other hand, stat- 
utes like that of New Jersey have 
been subjected to two criticisms: 
first, that they fail “to provide for the 
preventive adjudication of deviants”; 
and second, they do permit release of 
individuals still dangerous and need- 
ing treatment.*5 

The intrinsic weakness of the sec- 
ond and third classes of statutes, 
alike, as grouped by Professor Tap- 
pan, lies in the vagueness of their 
criteria,2® especially with respect to 
the second class. For as long as “‘psy- 
chiatric authorities” remain “widely 
split in their interpretations of the 
nature of sexual psychopathy”, or of 
any concept substituted therefor, 
mere “denominations” of the circum- 
stances thereof are likely to prove too 
intrinsically vague for a civilization 
whose legal system insists upon at 
least reasonable definiteness as a pre- 
requisite to deprivation of individual 
liberty. Perhaps this accounts, in 
part, for the relative nonuse of the 
statutes in Massachusetts, Illinois and 
the District of Columbia.?* 

Turning now to the state reports 
under review, New Hampshire’s, inci- 
dentally reflected in the subsequent 
statute of that state, based on the 
“model” law prepared at the Univer- 
sity of Pennsylvania,?® is frankly 
therapeutic. Proceeding avowedly 
on the theory, which is currently 
highly controversial, “that it is pos- 
sible to identify a ‘sexual psychopath’ 
who is likely to commit such a crime, 
prior to its actual commission’”®, 
New Hampshire makes mandatory 


inquiries into the mental conditions 
of persons arrested for and charged 
with certain specified crimes.°® Next, 
it gives each county solicitor power 
to conduct similar inquiries without 
making criminal charges when facts 
showing good cause for such inquiries 
are called to his attention.*! Con- 
sistently with the therapeutic theory 
of the statute, commitment following 
such inquiry bars criminal proceed- 
ings, and trial by jury is expressly 
barred (with prosecution resumed 
if no determination of sexual psycho- 
pathy is made) .*? And release from 
confinement occurs only on certi- 
fication as to recovery or substantial 
enough improvement.** The term 
“sexual psychopath” utilized in the 
act, while defined further specifically, 
yet remains relatively vague.5+ Cases 
are actually being processed under 
this statute but not enough have been 
adjudicated as yet to show how it is 
working out. If this experimental 
therapeutic measure proves success- 
ful, New Hampshire will be able to 
claim credit for a tremendous contri- 
bution to “preventive law”. 

The New Jersey report, also pre- 
pared by Professor Tappan as Tech- 
nical Consultant (and revealing addi- 
tional stylistic opacities) summarizes 
the New Jersey Commission’s efforts 
to resurvey the field and to suggest 
improvements in the “stop-gap” law 
of 1949. Significantly it advocates dis- 
continuance of the term “sexual 
psychopath”.®5 It charges flatly that 
many of the sex-criminal statutes 
have failed of their purpose and ad- 
vances numerous reasons therefor.** 
One of the most discouraging is an 
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out-and-out allegation that judges 
and prosecutors prefer to use the or- 
dinary criminal law, to build up per- 
sonal reputations as crusaders, and 
resort to the civil commitment pro- 
ceedings of the sex-crimes acts only 
when evidence is too weak to stand 
up in criminal courts.57 It asserts 
boldly, also, that several views en- 
tertained widely today are outright 
fallacies, including: the notion that 
thousands of homicidal sex fiends are 
“on the loose”; the idea that sex of- 
fenders are recidivists, another point 
currently controversial; that sex of- 
fenders are “oversexed” and progress 
to more serious types of sex crimes; 
that dangerous sex crimes can be pre- 
dicted in advance, in direct opposi- 
tion to the view taken by New Hamp- 
shire; that “sex psychopathy”, or 
deviation, is a clinical entity by itself, 
and effective methods of care and 
cure are known and used widely; and 
that since civil adjudications of sex 
deviations and indeterminate com- 
mitments to hospitals are similar to 
treatment of the insane, grave prob- 
lems of due process, as to the loss of 
personal liberty involved, do not 
arise.88 It reiterates the principle of 
New Jersey’s first law that incarcer- 
ation should occur only after convic- 
tion for specified crimes and should 
be limited in extent to the maximum 
sentence-term.®® It recommends the 
concentration of future legislation 
upon “the demonstrable cure of 
dangerous and atrocious sex crimi- 
nals” rather than on the “ordinary 
run of sex deviants, such as homo- 
sexuals, exhibitionists and peepers”.*° 
It advocates establishment of a spe- 





23. Tappan, op. cif. supra at 4-7. 

24. New Jersey Report, pages 26-27. 

25. Tappan, op. cit. supra at 6-7. 

26. Tappan, op. cit. supra at 7-9. 

27. Statements differ as to the number of com- 
mitments to St. Elizabeth's Hospital, under the 
Miller law of the District of Columbia. According 
to Social Hygiene News and Views, Washington, 
D. C., April 1, 1950, these “‘have averaged one 
a month since the law's amendment, June 9, 
1948"". According to Howard Whitman, *‘Temor in 
Washington"’, in Collier's for June 24, 1950, there 
were twenty-four commitments in the first twenty 
months. According to The Washington Post, June 
19, 1950, hospital officials report thirty-six com- 
mitments with only one returned to the courts. 

According to ora! statements made at the Colum- 
bia University Forum for the Study of Prevention 
of Crime, April 22, 1950, the Massachusetts law 
has been applied only twice in four years, and 


in Illinois only eighteen to twenty commitments 
have taken place in over ten years. 

28. According to oral statement by Gordon M. 
Tiffany, Chairman of New Hampshire's Interim 
Committee. See excellent note, apparently written 
by Frances P. Friedmann, 96 U. of Po. L. Rev. 
872-887, with the ‘model’ act set out, pages 
884-889. 

29. New Hampshire Report 10. 

30. Ibid. at 10, 17-18. 

31. Ibid. at 10, 18. 

32. Ibid. at 23, 20. 

33. Ibid. at 22-23. 

34. Ibid. at 17. 

35. New Jersey Report at 26-27, 39. 

36. Ibid. at 26-35. 

37. Ibid. at 30-31. 

38. Ibid. at 13-16. 

39. Ibid. at 7, 9, 24-25. 

40. Ibid. ° 
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cial institution for treatment and 
study of sex offenders after their 
filtration through the State Diagnos- 
tic Center;#! probation with out- 
patient treatment for some cases;*? 
voluntary self-commitment;*% and a 
wide prevention program of educa- 
tion.44 Case records from the Diag- 
nostic Center were used in preparing 
this report but were not tabulated 
therein.4® A new state statute has 
been passed. Not yet available, it is 
known to include some kind of pro- 
bation plan. But the proposed sep- 
arate institution failed because of the 
expense. Perhaps most significant of 
all, the Commission now plans to 
consider substitution of indetermi- 
nate sentences for the present statu- 
tory maxima.*® 

The latest report comes from New 
York State, based on twenty months 
intensive study of 102 selected 
“cases of special interest” confined in 
Sing Sing Prison.4*? This report de- 
clares “the sex crime problem” to be 
merely “one phase of the vast gen- 
eral problem of mental hygiene”, 
with “no known mental disorder that 
presupposes the commission of sex 
crimes”’,*® and finds the intelligence 
of these 102 men for the most part 
average, with none of them rating as 
low as moronic.4® The researchers 
found among all these men “some 
type of mental or emotional dis- 
order”, although this did not usually 
amount to mental illness as legally 
defined;®° “irrational motivation” ;5! 
and “hostility . which often ex- 
presses itself in extreme brutality 
(sadism) ”.52 Most of them showed 
histories of unfavorable childhoods, 
with severe emotional deprivation,®’ 
and “hatred and resentment against 
authority” and its minions.5+ Alco- 
holism figured strongly as an impor- 
tant factor in over half the cases.55 

Perhaps the report’s most impor- 
tant single contribution is its at- 
tempt to classify the cases studied 
according to their relative probabil- 
ity as trouble makers if released. As 
far as the reviewer knows, this is the 
first such effort to be made. The 102 
men were broken down into four 
classes as follows.5® Class A (eight- 
een) was found “‘predisposed to 
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crimes of violence . . . likely to com- 
mit new crimes if released . . . and 
not treatable by present known meth- 
ods”. Class B (thirty-two) included 
those who “because of personality 
make-up, age or alcoholism are not 
suitable for release at present” and 
are likely to continue dangerous 
after release. Class C (forty-four) is 
comprised of those treatable enough 
to “be placed in a treatment center 
with good prospect of improvement 
before release”. Class D (eight) con- 
sisted of those currently regarded safe 
for parole and outpatient treatment. 
The nature of the tests used to es- 
tablish these classifications is not 
revealed, but apparently the conclu- 
sions were reached only after pains- 
taking and lengthy study of each 
individual case. The report adds 
that had all sex offenders been stud- 
ied, instead of a carefully handpicked 
group, the less serious, or more treat- 
able groups (Classes C and D), would 
probably show a much higher per- 
centage.5? 

In view of the probability of fur- 
ther trouble feared, should persons 
in Classes A and B be released, New 
York’s report came out flatly, as 
might be expected, for indeterminate 
sentences, ranging from one day to 
life, and imposable only after psychi- 
atric examination, for persons con- 
victed of certain specified crimes.5§ 
In this respect, and also in indicating 
unmistakably that a certain amount 
of recidivism seems to exist among 
sex offenders,®® most unfortunately 
not elaborated or tabulated by the 


researchers, New York disagrees com- 
pletely with the views prevailing in 
New Jersey. But in deprecating fur- 
ther use of the term “psychopath”’,* 
and in regarding such offenders as 
“neurotic” or “psychotic” more often 
than “psychopathic”’;* in finding 
such persons not oversexed;® in com- 
ing out for parole in proper cases;** 
and in insisting on convictions for 
specified crimes before setting psychi- 
atric wheels in motion,** the two 
cross-river states clearly see eye to 
eye. 

In the reviewer's opinion, the chief 
weakness of the New York report lies 
in failure to require psychiatric re- 
examination more than once every 
two years of persons committed,® 
when, by the researchers’ own admis- 
sion, “A man’s condition may change 
from year to year, and, indeed, the 
science of psychiatry and its methods 
of diagnosis and treatment are also 
changing”’.®* If a person is to suffer 
indefinite confinement for psychiatric 
reasons rather than those purely cor- 
rectional, if he can be released only 
after subsequent psychiatric reéxami- 
nation, and if his condition can in 
fact change sufficiently within a year 
to justify release, the failure to pro- 
vide for at least annual reéxamina- 
tion certainly seems to raise grave 
problems of due process and equal 
protection. And since the confine- 
ment follows conviction for crime as 
a sentence, the reviewer wonders 
whether the punishment might not 
also be considered cruel and un- 
usual. But the New York legislature 





41. Ibid. at 47-50. 

42. Ibid. at 48-50. 

43. Ibid. at 9. 

44, Ibid. at 47-54. 

45. According to oral statement by Commissioner 
F. Lovell Bixby, at the Columbia University Forum 
for the Study and Prevention of Crime, April 22, 
1950. 

46. Ibid. 

47. New York Report 2,4. 

48. Ibid. at 4, 5. 

49. Ibid. at 14. 

50. Ibid. at 5. 

51. Ibid. at 8-9. 

52. Ibid. at 9. 

53. Ibid. at 5-8. 

54. Ibid. at 11. 

55. Ibid. at 12-13. 

56. Ibid. at 15. 

57. Ibid. 

58. New York Recommendations Supplementing 
Report 4-6. The specific offenses selected are ‘‘rape 
or sodomy involving the use of force or violence, 


or against small children, or . . . felonious assault 
involving a sexual purpose’’. Note the omission 
of so-called statutory rape, described in the New 
York Report as ‘'sometimes representing little 
more serious than a_ boy-and-girl love-affair’ 
(page 3). The text of the Halpern Bill (Senate Bill 
No. 3372), said to have become law (but with 
no copy yet available) included these offenses, 
described more specifically, and also included 
certain types of second or subsequent offenders. 

59. New York Report 3. Study of the 102 case 
histories appended to the Report reveals consider- 
able repetition of sex offenses, notably incest, 
although no tabulation as to repetition of such 
offenses after previous convictions was prepared. 

60. New York Report 5. 

61. Ibid. 

62. Ibid. at 6. 

63. Ibid. at 15, 21. 

64. New York Recommendations Supplementing 
Report, 4-5. 

65. Ibid. at 6; New York Report, 19. 

66. Ibid. 
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enacted this provision, along with 
most of the other recommendations 
of the report, including the transfer 

all psychiatric and psychological 
service for the state’s correctional 
agencies to the Commissioner of 
\fental Hygiene.®* 

Notwithstanding the important 
recent progress made, as manifested 
in these publications, much still re- 
mains to be done. There is, as yet, 
little general consensus as to what 
sex offenses are serious enough to 
require special attention. Whether 
the potentially oppressive indeter- 





minate sentence, such as that pro- 
vided now by the new statute in New 
York, will or can be administered so 
as to give reasonable protection to 
the convicts as well as to the other 
people of the state remains to be 
seen. There is sharp, currently ir- 
reconcilable disagreement as to the 
existence of recidivism among sex 
criminals, or at least as to the extent 
of such. Finally, while the New York 
report has now shown that danger 
of future sex crimes can be predicted, 
to some extent, by study of incar- 
cerated convicts under individual ob- 
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® The Brooklyn Bar Association has 
started the publication of a lively 
and interesting monthly bulletin 
called Brooklyn Barrister. In the 
first number there is an important 
article by Louis J. Merrell, Chairman 
of the Association’s Committee on 
the Judiciary Article. Mr. Merrell 
argues for a reéxamination and re- 
vision of the Article as a whole in 
the light of the objectives that have 
been approved by the Section of 
Judicial Administration of the 
American Bar Association. In _par- 
ticular Mr. Merrell proposes for 
the state courts a centralized admin- 
istration, provisions for transfer of 
judicial personnel, judicial control 
over practice and procedure, and an 
improved method of selection of 
judges. 


—— 
® Leo I. Franklin was elected Presi- 
dent of the Detroit Bar Association 
at a directors’ meeting in May. Mr. 
Franklin is a graduate of the Uni- 
versity of Michigan Law School and 


has taught at Wayne University Law 
School. He has had wide experience 
in civic, charitable and religious 
organizations, and served for a 
period as Chief Counsel for the 
OPA in Michigan. 

At the Annual Meeting there 
were addresses by Dr. Edson R. 
Sunderland, Professor Emeritus of 
the University of Michigan Law 
School, and Carl H. Smith, President 
of the State Bar of Michigan. The 
Association’s new glee club made 
its first appearance. The dramatic 
highlight of the meeting was the 
presentation of a skit entitled “The 
Friend of the Court in Action”. This 
skit was presented at the American 
Bar Association’s Annual Meeting 
in St. Louis. Judge Ira W. Jayne 
acted as commentator. 


—_———_>—__-_ — 
® At the Annual Meeting of the 
Boston Bar Association in May, 
Charles C. Cabot was elected Presi- 
dent. The Association has recently 
voted to adopt a Lawyer Reference 
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servation, the debatable question as 
to whether such crimes can be pre- 
dicted in advance among people still 
free and at large remains to be an- 
swered. More literature dealing with 
these questions is sure to come in 
time and will be welcomed by all 
students of sex criminology. 
THOMAS A. LARREMORE 
Sand Brook, New Jersey 


Legal Consultant, American Social Hygiene 
Association. 





67. New York Recommendations Supplementing 
Report, 4-6. 


Plan. The Association’s Committee 
on the Junior Bar will act as one of 
the sponsors of the nation-wide moot 
court competition which is being 
organized in collaboration with The 
Association of the Bar of the City 
of New York. 


tence ph mtntmnias 


=" Fhe Los Angeles Bar Association 
has inaugurated an extremely inter- 
esting column in the Los. Angeles 
Bar Bulletin under the heading 
“Brothers-in-Law”, edited by George 
Harnagel, Jr. The column sum- 
marizes what other bar associations 
are doing as indicated by their pub- 
lications. The Los Angeles Bar 
Association has also appointed a 
Special Committee on Bar Asso- 
ciation Quarters and this committee 
has already started a survey of 
quarters used by other associations. 
A second new committee for the 
Association is the Committee on 
Public Relations. 
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CONSTITUTIONAL LAW 
Conviction Reversed on Showing of 
Discriminatory Exclusion of Negroes 
from Grand Jury That Indicted Pe- 
titioner 
® Cassell v. State of Texas, 339 U.S. 
282, 94 L. ed. Adv. Ops. 563, 70 S. Ct. 
629, 18 U. S. Law Week 4250. (No. 
46, decided April 24, 1950.) 

The question before the Court in 
this case was whether the petitioner, 
a Negro, had been denied his federal 
constitutional right to a fair and im- 
partial grand jury through selection 
of white men only for the grand jury 
that indicted him. The Texas Court 
of Criminal Appeals affirmed denial 
of a motion to quash the indictment, 
ruling that racial discrimination had 
not been practiced. 

Mr. Justice REED announced the 
judgment of the Court reversing and 
an opinion in which the CHIEF Jus- 
Tick, Mr. Justice BLack and Mr. 
Justice CLARK concurred. Petitioner 
claimed that discrimination was prac- 
ticed because 15.5 per cent of the 
population of the county in which 
he was indicted was Negro, while 
only about 6.9 per cent of the grand 
jurors were Negro. Mr. Justice REED 
replies that this is not a prima facte 
indication 
Texas grand jurors must be voters 
and the percentage of Negroes that 
paid poll taxes in the county was ap- 
proximately the same as the percent- 
age that sat on grand jury panels. 


of discrimination since 


His reason for finding discrimina- 
tion in this case, he says, is the jury 
commissioners’ explanation that no 
Negroes appeared on this jury list 
because they knew none available 
that were qualified. It was the duty 
of the commissioners to familiarize 
themselves with the qualification of 
eligible jurors in the county without 
regard to race or color, he says, and 
their admissions that “they chose 
only whom they knew, and that they 
knew no eligible Negroes in an area 
where Negroes made up so large a 





Reviews in this issue by Rowland L. Young 
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proportion of the population, prove 
the intentional exclusion that is dis- 
crimination in violation of petition- 
er’s constitutional rights”. 

Mr. Justice DouGLAs took no part 
in the consideration or decision of 
this case. 

Mr. Justice FRANKFURTER wrote an 
opinion in which Mr. Justice Bur- 
TON and Mr. Justice MINTON joined. 
He says that in Hill v. Texas, 316 
U. S. 400, the Court found discrimi- 
nation in the same county in the se- 
lection of grand jurors by virtue of 
the fact that no Negroes had ever 
been drawn for grand jury service 
despite a large number qualified. 
Between that decisison and this case, 
he says, twenty-one grand jury panels 
have been drawn, and on each of 
these twenty-one panels there was 
never more than one Negro. The 
testimony of the jury commissioners 
shows that they believed that the 
presence of one Negro on the grand 
jury satisfied the prohibition against 
discrimination, he says. “The pro- 
hibition of the Constitution against 
discrimination because of color does 
not require in and of itself the pres- 
ence of a Negro on a jury”, he says. 
“But neither is it satisfied by Negro 
representation arbitrarily limited to 
one.” The Constitution commands 
that the basis of selection cannot 
consciously take color into account, 
he declares. 

Mr. Justice CLARK wrote a concur- 
ring opinion. He says that he agrees 
with Mr. Justice JACKSON that, as an 
original issue, it seems doubtful 
whether a conviction should be re- 
versed because of exclusion of Ne- 
groes from the grand jury that re- 
turned the indictment, but that he 
thinks that the “settled course of 
decision by this Court with respect 
to such exclusion” should be fol- 
lowed. The record shows that there 
were qualified Negroes available that 
the commissioners did not know, but 
that they should have considered 
upon inquiry, he says, and the elimi- 
nation of this large group in the 


community from consideration de- 
prived the petitioner of his constitu- 
tional safeguards against discrimi- 
nation. 

Mr. Justice JACKSON wrote a dis- 
senting opinion. He says that peti- 
tioner was convicted of murder by a 
jury from which Negroes admittedly 
were not excluded, and that there is 
no doubt about his guilt. There is 
no question of the right of Negroes 
to sit on grand juries, he continues, 
but this petitioner claims that viola- 
tion of that right gives him the right 
not to be indicted. It is not ex- 
plained how absence of Negroes on 
the grand jury prejudiced petitioner, 
he says, since its power is only ac- 
cusatory and its indictment connotes 
no presumption of guilt. Further- 
more, he says, Congress has provided 
both criminal penalties and a civil 
remedy for discriminatory exclusion 
in selecting grand juries, and so it is 
not necessary to reverse here to en- 
force the right of qualified Negroes 
to sit on grand juries. 

The case was argued by Chris 
Dixie for Cassell, and by Joe R. 
Greenhill for the State of Texas. 


CONSTITUTIONAL LAW 
Publication in Local Newspaper of 
Notice of Proceeding Affecting Their 
Interest Is Insufficient Notice to Bene- 
ficiaries of Collective Trust Fund If 
Their Addresses Are Known to Trustee 
® Mullane v. Central Hanover Trust 
Company, 339 U. S. 306, 94 L. ed. 
Adv. Ops. 578, 70 S. Ct. 652, 18 U.S. 
Law Week 4245. (No. 378, decided 
April 24, 1950.) 

The Central Hanover Bank and 
Trust Company was the trustee of a 
collective trust fund organized under 
a New York statute that required 
the trustee to make an accounting 
twelve to fifteen months after estab- 
lishment of a fund and triennially 
thereafter, and made a judicial set- 
tlement of an account binding and 
conclusive upon everyone having any 
interest in the fund, The only no- 
tice of a trustee’s application for a 
judicial settlement required was pub- 
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cation in a local newspaper setting 
forth merely the name and address 
{ the trust company, the name and 
date of establishment of the fund and 
a list of all participating estates, 
trusts or funds. ‘The New York Sur- 
rogate’s Court approved the first ac- 
counting of Central as trustee, and 
the New York Court of Appeals 
affirmed over objection that the stat- 
utory notice given was insufficient 
under the due process clause of the 
Fourteenth Amendment. 


On appeal to the Supreme Court, 
Mr. Justice JACKSON reversed for the 
Court. He says that the fundamental 
requirement of the due process 
clause as to notice is that it must 
be “reasonably calculated, under all 
the circumstances to apprise inter- 
ested parties of the pendency of the 
action and afford them an opportu- 
nity to present their objections”. 
alone, as_ prescribed 
here, certainly will not actually noti- 
fy all the beneficiaries of the collec- 
tive fund, he says, especially since 
there are so many and some are not 
residents of New York. But due 
process does not require actual no- 
tice, he says, when, as here, actual 
notice would mean impracticable 
and extended searches for a great 
number of people, and so the objec- 
tion that the notice was insufficient 
is overruled insofar as it was urged 
on behalf of beneficiaries whose inter- 
ests or addresses are unknown to the 
trustee. However, he continues, the 
trustee had the names and addresses 
of the income beneficiaries, repre- 
sented by the appellant special guard- 
ian, and there is “no tenable ground 
for dispensing with a serious effort to 
inform them personally of the ac- 
counting, at least by ordinary mail to 
the record addresses”. Since the in- 
terests of each individual are identi- 
cal with the interests of a class, notice 
reasonably certain to reach most of 
those whose interests are affected will 
probably safeguard the rights of those 
whose names and addresses are un- 
known, he observes. The statutory 
notice to known beneficiaries is in- 
adequate here, he concludes, “not 
because in fact it fails to reach every- 
one, but because under the circum- 


Publication 


stances it is not reasonably calcu- 
lated to reach those who could easily 
be informed by 
hand”. 


other means at 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
this case. 

It was noted that Mr. Justice 
BurTON dissented on the ground that 
it was properly within the discretion 
of the state, under whose laws the 
collective trust was permitted to ex- 
ist, to determine whether further 
notice should supplement the publi- 
cation required by the statute. 

The case was argued by Kenneth 
J. Mullane for the income benefici- 
aries, by Albert B. Maginnes for the 
Central Hanover Trust Company, 
and by James N. Vaughan for the 
beneficiary of the principal of the 
fund. 


CONSTITUTIONAL LAW 


Georgia County Unit Vote System 
Presents Political Question Which 
Will Not Be Reviewed by Courts 

® South v. Peters, 339 U. S. 276, 94 
L. ed. Adv. Ops. 559, 70 S. Ct. 641, 
18 U. S. Law Week 4241. (No. 689, 
decided April 17, 1950.) 

Appellants appealed from a de- 
cision of the United States District 
Court for the Northern District of 
Georgia dismissing an action against 
the Chairman of the Georgia Demo- 
cratic Executive Committee to re- 
strain adherence to the Georgia stat- 
ute that provides that county unit 
votes shall determine the outcome of 
a primary election. It was contended 
that the Georgia statute violated the 
Fourteenth and Seventeenth Amend- 
ments of the Constitution by dis- 
criminating against the voters of the 
more populous counties. In a brief 
per curiam opinion, the Supreme 
Court affirmed dismissal of the ac- 
tion, saying “Federal courts consist- 
ently refuse to exercise their equity 
powers in cases posing political issues 
arising from a state’s geographical 
distribution of electoral strength 
among its political subdivisions”. 


Mr. Justice DoucLas wrote a dis- 
senting opinion in which Mr. Jus- 
tice BLack concurred. He says that 
appellants show that in one county 
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the ballot of an individual voter will 
be worth over 120 times as much as 


the ballot of an individual voter in 
Fulton County, the most populous 
county in the state, and that in forty- 
five counties a ballot will be given 
twenty times the weight of a Fulton 
County ballot. “There is more to 
the right to vote than the right to 
mark a piece of paper and drop it in 
a box or the right to pull a lever in 
a voting booth. The right to vote 
includes the right to have the vote 
counted”, he declares. He says that 
there is no necessity for the Court to 
supervise an election nor would a de- 
cision reversing the judgment require 
any action by the Georgia legislature. 
There would be no greater interfer- 
ence with the political processes of 
the state than there is when the Court 
takes action to correct a stuffing of 
ballot boxes or other tampering with 
the vote, he says. 

The case was argued by Hamilton 
Douglas, Jr., for the appellants, and 
by Eugene Cook, M. H. Blackshear, 
M. F. Goldstein and B. D. Murphy 
for the appellees. 


COURTS 

Ruling on Merits as to Validity of 
State Statute by Federal District 
Court Reversed Because State Courts 
Had Not Construed Statute 

® Shipman v. Du Pre, 339 U. S. 321, 
94 L. ed. Adv. Ops. 587, 70 S. Ct. 640, 
18 U. S. Law Week 4256. (No. 689, 
decided April 24, 1950.) 

In a brief per curiam opinion, the 
Supreme Court ruled that a United 
States District Court erred in dispos- 
img on the merits of a complaint in 
which a South Carolina statute reg- 
ulating the fisheries and shrimping 
industry was alleged to violate the 
Federal Constitution, but where the 
statute in question had not as yet 
been construed by the state courts. 

The case was argued by Aaron 
Kraistole, Phylis Kravitch, Joseph 
Fromberg for the appellants, and by 
John M. Daniel, T. C. Collison and 
R. Hoke Robinson for the appellees. 


EMINENT DOMAIN 
OPA Ceiling Prices Approved as 
Measure of Just Compensation for 
Property Requisitioned by the Army 


™ United States v. Commodities 
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Trading Corporation, Commodities 
Trading Corporation v. United 
States, 339 U. S. 121, 94 L. ed. Adv. 
Ops. 476, 70 S. Ct. 547, 18 U. S. Law 
Week 4210. (Nos. 156 and 163, de- 
cided March 27, 1950.) 

The issue in this case was whether 
OPA ceiling prices were a valid 
measure of just compensation for 
commodities requisitioned in war- 
time by the Government. Commodi- 
ties Trading Corporation brought 
suit in the Court of Claims to re- 
cover “just compensation” for some 
760,000 pounds of whole black pep- 
per requisitioned in 1944 by the War 
Department. The United States con- 
tended that the OPA ceiling price of 
6.63 cents per pound was just com- 
pensation and the company contend- 
ed that the compensation should be 
22 cents, arguing that Congress could 
not constitutionally fix the ceiling 
price as a measure for determining 
what is just compensation under the 
Fifth Amendment. The Court of 
Claims fixed compensation at 15 
cents per pound, taking into con- 
sideration “retention value’, an al- 
lowance for the price the company 
could have secured for its pepper had 
it been allowed to hold it until re- 
strictions were removed. (See 35 
A.B.A.J. 500; June, 1949.) 

Mr. Justice BLACK wrote the Su- 
preme Court’s opinion reversing. He 
notes that ceiling prices were subject 
to judicial review for fairness and 
equity, and that since commodities 
had to be sold at or below ceiling 
prices, those prices represented mar- 
ket value and the only value that 
most owners could realize. While the 
Price Control Act provided that it 
should not be construed as requiring 
any person to sell, he says, Congress 
contemplated that the Government 
should be able to buy wartime goods 
at ceiling prices by reciting that one 
of the purposes of the Act was to 
“prevent hardships . . . to the Federal, 
State, and local governments, which 
would result from, abnormal increases 
in prices... .” 

As for the company’s argument 
that use of ceiling prices as a measure 
of just compensation would be con- 
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trary to the Fifth Amendment be- 
cause ceiling prices did not take “‘re- 
tention value” into consideration, 
Mr. Justice BLACK replies that the 
Price Control Act merely did not 
remove the seller’s existing right to 
hold; it did not create a new right 
to hold against a constitutional tak- 
ing by the Government. He notes 
that the value of a “right to hold” 
would be extremely hard to deter- 
mine because of the uncertain du- 
ration of the war and the uncertain- 
ties of the postwar market, and that 
the Fifth Amendment does not re- 
quire a method of computing just 
compensation so difficult to apply. 
Moreover, such a rule would be dis- 
criminatory since only a few holders 
of nonperishable goods could take 
advantage of it, he says. 
Commodities has not proved any 
special hardships that might create 
an exception to the use of ceiling 
prices as a measure of just compensa- 
The difference 
between an “investor”, such as Com- 
modities, and a “trader”, is one of 
degree only, he remarks, since it 
bought pepper for ultimate sale at a 
later date. The fact that the pepper 


tion, he continues. 


cost the company more than the ceil- 
ing price does not indicate a pecul- 
iar hardship here, he declares, be- 
cause the Government generally pays 
market price for property taken in 
peacetime, and should not be re- 
quired to make good owners’ losses 
caused by a fall in prices merely be- 
cause price controls instead of an 
open market determine what the 
value is. 

The Cuter Justice and Mr. Justice 
DouGLas took no part in the con- 
sideration or decision of this case. 

Mr. Justice FRANKFURTER wrote an 
opinion dissenting in part. He says 
that Commodities had been accumu- 
lating pepper since 1933 as an in- 
vestor in a nonperishable commodity, 
expecting that it could profitably 
adjust the sale of its holdings to the 
cyclical market for pepper. He says 
that the Fifth Amendment requires 
just compensation for property 
seized by the Government, and that 
a mechanical replacement of ceiling 
prices for market prices does not 








determine just compensation here 
any more than totally ignoring ceil- 
ing prices. He says that he rejects 
the Court of Claims’ reliance on a 
“retention value’, saying that it 
would encourage every producer to 
hold his goods off the market in 
order to force the Government to 
requisition them. Profits that might 
be realized in the distant future are 
not an interest that the Constitu- 
tion protects, he remarks. On the 
other hand, he says, if Commodities’ 
costs, fairly measured, were greater 
than the ceiling price, they should 
be taken into account in computing 
just compensation. Accordingly, he 
would reverse the Court of Claims’ 
opinion for its error in applying the 
doctrine of “retention value” and di- 
rect it to reéxamine the company’s 
costs, and if higher than ceiling price, 
to consider them in computing just 
compensation. 

Mr. Justice JACKSON wrote a dis- 
senting opinion. He says that the 
Court is making the ceiling prices 
for voluntary sales the measure of 
compensation for compulsory sales. 
This is what Congress sought to 
avoid by providing that the Emer- 
gency Price Control Act should not 
be construed as requiring any person 
to sell, he says. He agrees that the 
“retention value” theory is invalid, 
he says, and would return the case to 
the Court of Claims to determine 
value at the date of requisition with- 
out allowance for “retention value’”’. 
He would not direct that ceiling 
prices be used as the sole measure 
of just compensation, ‘he says. 

The cases were argued by Oscar 
H. Davis for the United States, and 
by Edward L. Blackman for Com- 
modities Trading Corporation. 


EMINENT DOMAIN 
Tenant’s Expenses of Removal Held 
Not Compensable When Govern- 
ment Condemns Leasehold for 
Renewable Period Less Than Re- 
mainder of Tenant’s Term and Re- 
news Until Term Is Exhausted 
=" United States v. Westinghouse 
Electric & Manufacturing Company, 
339 U. S. 261, 94 L. ed. Adv. Ops. 
551, 70 S. Ct. 644, 18 U. S. Law Week 
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1237. (No. 26, decided April 17, 
1950.) 

The question in this case was 
whether the expenses of removal by 
the Westinghouse Electric & Manu- 

cturing Company, incurred when 
the Company moved from certain 

ased property condemned by the 
(,overnment for a period of one year 
with the right to renew annually 
the 
should be taken into account in com- 


during national 


emergency, 


puting just compensation for the 
The 


was for a period less than the re- 


taking. initial condemnation 
mainder of the Company’s term, but 
renewals eventually exhausted the 
Two decisions of the Su- 
preme Court gave rise to the ques- 


leasehold. 


tion, United States v. General Motors 
Corporation, 323 U. S. 373, and 
United States v. Petty Motor Com- 
pany, 327 U.S. 372. In the former, the 
Court held that removal expenses 
may be considered in fixing just com- 
pensation when the Government con- 
demns a tenant’s interest for a period 
less than an outstanding term; in the 
latter, it was held that the General 
Motors doctrine did not apply when 
the tenant’s entire term was taken. 

Mr. Justice FRANKFURTER wrote the 
opinion of the Court reversing the 
District Court and the Court of Ap- 
peals, which had held that the ex- 
penses of removal were to be in- 
cluded in computing just compen- 
He notes that in both the 
General Motor and Petty cases, the 


sation. 


Government could vary the duration 
of its temporary occupancy, having 
the right to extend it in the one and 
to shorten it in the other. The pres- 
ent issue was not squarely presented 
by either of those cases, he notes, and 
under either form of governmental 
the 
might expire before termination of 


occupation tenant’s leasehold 
occupation by the Government, thus 
coming under the Petty doctrine, or 
the tenant’s leasehold might be re- 
turned to it before its expiration, 
thus bringing it under the General 
Motors doctrine whereby the tenant 
is compensated because he must re- 
sume responsibility for the leased 
premises. “The test of the outcome 


—is the Government merely a tempo- 


rary occupier of an unexpired lease- 
hold or has it absorbed the term ol 
the lease?—has actuality behind it’, 
Mr. Justice FRANKFURTER says. “Un- 
til events have made it clear, we can- 
not know whether the tenant will 
have to move back into his leased 
premises or make some other adjust- 
ment, and thus we cannot know 
whether the reason for the General 
Motors doctrine operates.” Since it 
cannot be known at the time of the 
taking whether the tenant is en- 
titled to have his expenses of removal 
figured as part of his just compensa- 
tion, he says, the award should be de- 
layed until it is known whether the 
has ex- 
The 
rental payments need not be post- 


Government’s occupancy 


hausted the tenant’s leasehold. 


poned, he says, and the District 
Court must retain jurisdiction for 
periodic determination and payment 
of rent aside from any problem of 
removal costs, so there is no unfair- 
the 
placed tenant in leaving liability un- 


ness or embarrassment to dis- 


determined. In this case, the ten- 
the 
award of removal costs to him must 


ant’s term was exhausted, so 
be reversed, he concludes. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
this case. 

Mr. Justice JACKSON wrote a dis- 
senting opinion in which he says 
that he doubts whether Congress 
“ever authorized a type of expropri- 
ation that can not be rationally com- 
pensated”. If there is a present tak- 
ing, he says, the owner is entitled to 
his compensation. He does not know 
the length of time that the Govern- 
ment will withhold his premises and 
cannot know “whether to sell his re- 
movable property, store it, or per- 
haps to liquidate his business, or 
seek a new location... .” He would 
hold the effort to condemn options 
“to be a nullity for want of congres- 
sional authorization and determine 
claims for just compensation on the 
basis of the fixed term specified in 
the declaration. If the Government, 
upon expiration of the fixed term, 
desires to continue in possession, it 
may file a new declaration of taking, 
and have the value of that term fixed 
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in the light of conditions that then 
prevail. If it abandons the property 
before the fixed term expires, it has 
surplus property on its hands to dis- 
pose of as it may choose”’. 

The case was argued by Roger P. 
Marquis for petitioner, and by Mil- 
ton J. Donovan for respondent. 


HABEAS CORPUS 


Petition for Certiorari to United 
States Supreme Court from State 
Judgment Held To Be Prerequisite 
to Application for Habeas Corpus in 
United States District Courts 

® Darr v. Burford, 339 U. S. 200, 94 
L. ed. Adv. Ops. 511, 70 S. Ct. 587, 
18 U. S. Law Week 4217. (No. 51, 
decided April 3, 1950.) 

Darr was denied a writ of habeas 
corpus in the federal district court 
on the ground that he had failed to 
exhaust his other available remedies, 
had not applied to the 
United States Supreme Court for a 
writ of certiorari after the highest 
state court denied habeas corpus. 
The Court of Appeals affirmed, one 
judge dissenting, and the sole ques- 


since he 


tion before the Supreme Court was 
the correctness of the district court’s 
view that ordinarily a petition for 
certiorari must be made to the Fed- 
eral Supreme Court from a state’s 
refusal of collateral relief before a 
federal district court will consider 
an application for habeas corpus on 
its merits. 

The opinion of the Court affirm- 
ing was delivered by Mr. Justice 
Reep. He declares that the use of 
habeas corpus by federal courts to 
grant relief to petitioners deprived 
of constitutional rights by the states 
creates a potential area of conflict 
between the federal and state courts. 
To avoid such conflicts, he notes, the 
doctrine of comity between courts 
was created whereby one court defers 
until the courts of another 
sovereignty have had an opportunity 
to pass on the matter. A matter of 


action 


discretion at first, he says, the doc- 
trine grew into a statutory direction. 
Quoting language from the 1944 
opinion of the Supreme Court in 
Ex parte Hawk, 321 U.S. 114 (“Or- 


dinarily an application for habeas 
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corpus by one detained under a state 
court judgment of conviction for 
crime will be entertained by a federal 
court only after all state remedies 
available, including all appellate 
remedies in the state courts and in 
this Court by appeal or writ of cer- 
tiorari, have been exhausted’), he 
notes that Section 2254 of the 1948 
Judicial Code enacted this rule laid 
down in the Hawk case. If the Su- 
preme Court denies certiorari, he 
continues, other federal courts have 
authority to act on a habeas corpus 
petition, since res judicata does not 
apply in habeas corpus petitions. 

In reply to the argument that re- 
quiring an application for a writ of 
certiorari to the Supreme Court is to 
force a meaningless step, since denial 
of the writ has no effect on the mer- 
its, Mr. Justice Reep replies that 
“orderly federal procedure under 
our dual system of government de- 
mands that the state’s highest courts 
should ordinarily be subject to re- 
versal only by this Court and that a 
state’s system for the administration 
of justice should be condemned as 
constitutionally inadequate only by 
this Court”. 

Mr. Justice BurRTON and Mr. Jus- 
tice CLARK concurred, except for any 
Mr. Justice REED’s 
opinion “that, although the reasons 
not 


indication in 


for a denial of certiorari are 
stated, they nevertheless may be in- 
ferred from the record.” They noted 
that in their opinion when the Su- 
preme Court indicates no reasons for 
denying certiorari, the denial should 
be disregarded in passing upon a 
subsequent petition for habeas cor- 
pus, except to note that that remedy 
has been exhausted. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice BLACK, wrote a dis- 
senting opinion. He says that the 
problem is not whether a petitioner 
may seek redress in the Supreme 
Court after exhausting his state reme- 
dies, but whether he must go there to 
have his petition for certiorari denied 
as a condition to invoking a lower 
court's habeas corpus jurisdiction. It 
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is well settled, he declares, that de- 
nial of a writ of certiorari imports no 
expression of opinion upon the mer- 
its of the case, and the majority de- 
cision creates confusion by suggest- 
ing, without being explicit, that fed- 
eral judges in considering habeas 
corpus petitions may give weight to 
an earlier denial of certiorari by the 
Adoption of the 
suggestion that the Supreme Court 
should have first opportunity to re- 


Supreme Court. 


view a state court decision will great- 
ly increase the volume of the Court’s 
The Hawk lan- 
guage, he declares, comes from an 


business, he says. 


opinion, based upon cases decided 
before the change in Supreme Court 
jurisdiction, where the Court said 
that a district court should not exer- 
cise its jurisdiction in favor of one in 
state custody until the state remedies 
had been exhausted and the peti- 
tioner had availed himself of a review 
by writ of error in the Supreme 
Court. A writ of error was a writ of 
right, he notes, and presents quite a 
different situation from that of a writ 
of certiorari, which is a matter of 
The Court 
means either that denial of a writ of 


grace. decision of the 
certiorari in this class of cases would 
serve as an adjudication on the mer- 
its, which would require a complete 
change in the Court’s consideration 
of such petitions for certiorari and 
cast a heavy burden upon it, or it 
means that denial of certiorari has 
no legal significance, and that a 
meaningless step is “an indispensable 
preliminary to going to the local Dis- 
trict Court”. 

Mr. Justice JACKsoN joined in this 
opinion, noting that he regarded it 
as the better of two unsatisfactory 
courses open to the Court. 

The case was argued by John B. 
Ogden for Darr, and by Mac Q. 
Williamson and Sam H. Lattimore 
for Burford. 


INTERSTATE COMMERCE ACT 


Interstate Commerce Commission 
Has Power To Protect Interests of 
Railroad Employees Affected by 
Consolidation of Lines Beyond Pe- 
riod of Four Years Following Order 
Approving Consolidation 


® Railway Labor Executives’ Asso- 
ciation v. United States, 339 U. §. 
142, 94 L. ed. Adv. Ops. 496, 70 S. 
Ct. 530, 18 U. S. Law Week 4205. 
(No. 337, decided March 27, 1950.) 

In 1948, the Interstate Commerce 
Commission entered a report and or- 
der granting the City of New Or- 
leans and several common carriers 
authority to construct, acquire and 
jointly own or use certain railroad 
lines and to abandon other lines and 
operations as incidents of the con- 
struction of a passenger rail terminal 
in the City of New Orleans. The 
order required the construction to 
begin by December 31, 1949, and to 
be completed by December 31, 1954, 
and contained provisions for the 
compensatory protection of employ- 
ees affected by the consolidation, but 
all such protection was to end by 
May 17, 1952. Many employees 
would not be displaced until com- 
pletion of the project in 1954 and 
therefore had no compensatory pro- 
The question in the Su- 
preme Court on a direct appeal from 
a decision of a three-judge District 
Court was whether the Interstate 
Commerce Commission had power 
to extend the protection beyond four 
years from the effective date of the 
order. The relevant language of 
Section 5 (2) (f) of the Interstate 
Commerce Act provides that the 
“Commission shall require a fair and 
equitable arrangement to protect the 
interests of the railroad employees 
affected. In its order of approval the 
Commission shall include terms and 
conditions providing that during the 
period of four years from the effec- 
tive date of such order such transac- 
tion will not result in employees of 
the carrier or carriers by railroad 
affected by such order being in a 
worse position with respect to their 
employment... .” 

Mr. Justice Burton delivered the 
opinion of the Court reversing the 
District Court’s holding that the 
Commission had power to protect 


tection. 


employees affected by the order only 
for a maximum period of four years 
from the date of the order. He relates 
the legislative history of Section 
5 (2) (f), noting that it was a substi- 
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tute for an amendment of the origi- 
nal bill introduced in Congress. The 
amendment prohibited the transac- 
tion if it resulted in unemployment 
ind thus would have made the entire 
ill unworkable, he declares, and the 
econd sentence above quoted was 
substituted for the amendment to 
void this difficulty. 

There was no need for a time limit 
with respect to the first sentence, he 
tates, and the time limit applies to 
he second sentence alone. Thus, he 
says, the Interstate Commerce Com- 
mission has power, pursuant to carry- 
ing out its duty to require “fair and 
equitable” protection of employees 
that will be displaced, to require 
protection unaffected by the four- 
year limit. 

Mr. Justice JACKSON dissented “on 
the ground that resort to legislative 
history to vary the terms of the stat- 
ute is not justified in this case”. 

The Cuter Justice and Mr. Justice 
DouGLas took no part in the consid- 
eration or decision of this case. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice REED, wrote a dissent- 
ing opinion. He notes that the De- 
partment of Justice in the court be- 
low (though it had changed posi- 
tions in the Supreme Court), had 
joined the Commission in urging 
that the Commission did not have 
power to extend the period of pro- 
tection beyond four years. He says 
that he thinks the arguments of the 
Department made in the court below 
have not been answered, and states 
his reason for dissent in the Govern- 
ment’s own language used in making 
those arguments, to the effect that 
the statute is clear that the four- 
year protection period should com- 
mence from the effective date of 
the order, and that had Con- 
gress wanted to give the Commission 
discretion to provide a longer period, 
it could easily have so provided. 

This case was argued by Edward J. 
Hickey, Jr., for the Railway Labor 
Executives’ Association, by Daniel 
W. Knowlton for the ICC, by W. S. 
Macgill for the railroads, by Philip 
B. Perlman, Herbert A. Bergson and 
Robert L. the United 
States. 


Stern for 


JURY 


Conviction for Contempt of Congress 
Reversed on the Ground that Peti- 
tioner Was Not Allowed To Question 
Government Employees on Voir Dire 
About Influence of President’s Loy- 
alty Program on Their Verdict 

= Morford v. United States, 339 U. S. 
258, 94 L. ed. Adv. Ops. 544, 70 S. Ct. 
586, 18 U. S. Law Week 4235. (No. 
236, decided April 10, 1950.) 

In a short per curiam opinion in 
this case, the Court reversed the hold- 
ing of the District Court and the 
Court of Appeals, noting that the 
trial court had not permitted counsel 
for petitioner to interrogate Govern- 
ment employees on voir dire about 
the possible influence of the Presi- 
dent’s Loyalty Order on their ability 
to render a just verdict. Such ques- 
tioning was permitted in Dennis v. 
United States, the opinion says (36 
A.B.A.J. 568; July, 1950). The Court 
notes that the Dennis case held that 
“Preservation of the opportunity to 
prove actual bias is a guarantee of a 
defendant’s right to an impartial 
jury”. The judgment of the Court of 
Appeals was reversed. 

Mr. Justice DovuGLas concurred, 
noting that since counsel had re- 
quested that all Government employ- 
ees be excluded, he thinks that the 
request should have been granted for 
the reasons stated by the dissenting 
justices in Frazier v. United States, 
335 U. S. 497, and in Dennis v. 
United States. 

Mr. Justice BLack and Mr. Justice 
FRANKFURTER reversed for the reasons 
expressed in their opinions in the 
Dennis case. 

Mr. Justice CLARK took no part in 
the consideration or decision of this 
case. 

The case was argued by David 
Rein, Joseph Fover and Abraham J. 
Isserman for Morford, and by Solici- 
tor General Philip B. Perlman, As- 
sistant Attorney General Campbell 
and Robert S. Erdahl for the United 
States. 


LABOR LAW 


Railway Labor Board Has Exclusive 
Jurisdiction Over Railway Collective 


Review of Recent Supreme Court Decisions 


Agreements and State Courts May 
Not Decide Questions Arising Out of 
Such Agreements 

= Slocum v. Delaware, Lackawanna 
& Western Railroad Company, 339 
U. S. 239, 94 L. ed. Adv. Ops. 534, 
70 S. Ct. 577, 18 U, S. Law Week 
4229. (No. 391, decided April 10, 
1950.) 

®. Order of Railway Conductors of 
America v. Southern Railway Com- 
pany, 339 U. S. 255, 94 L. ed. Adv. 
Ops. 542, 70 S. Ct. 542, 19 U. S. Law 
Week 4234. (No. 438, decided April 
10, 1950.) 

In No. 391, the railroad had a col- 
lective bargaining agreement with 
two unions. A dispute arose between 
the unions concerning the scope of 
their respective agreements, each 
claiming for its members certain jobs 
in the railroad yards at Elmira, New 
York. The railroad filed this action 
in a New York court asking for a 
declaratory judgment interpreting 
the two collective agreements and 
for a ruling in favor of one of the 
unions. The other union moved to 
dismiss on the ground that the Rail- 
way Labor Act gave exclusive juris- 
diction in such disputes to the Na- 
tional Railway Adjustment Board. 
The trial court ruled in favor of the 
railroad, and the New York Court of 
Appeals affirmed. The Railway La- 
bor Act gives the Board jurisdiction 
to hold hearings, make findings and 
enter awards in all disputes between 
carriers and their employees “grow- 
ing out of grievances or out of the 
interpretation or application of 
agreements concerning rates of pay, 
rules, or working conditions... .” 
The question before the Supreme 
Court was whether state courts have 
power to adjudicate disputes involv- 
ing such interpretations when the 
Board has not acted. 

Mr. Justice Brack delivered the 
opinion of the Court holding that 
the state courts have no such juris- 
diction. He says that the purpose of 
the Act is to avoid interruption of 
commerce growing out of disputes 
about collective agreements. This 
exclusive power is important, he says, 
as the Board’s ruling will govern the 
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future relations of the parties. he 
Board is well-equipped to exercise its 
congressionally imposed function and 
has had long experience in handling 
questions of this sort. He holds that 
the Board’s jurisdiction is exclusive. 

In No. 438, Mr. Justice BLACK says, 
the same question is presented. He 
discusses it separately “because it 
sharply points up the conflicts that 
could arise from state court inter- 
vention in railroad-union disputes”. 
The union, on facts similar to those 
in the Slocum case, had filed a peti- 
tion before the Adjustment Board 
after the railroad had begun its suit 
in the state court. The state court 
proceeded with the adjudication. To 
sustain the state court’s action would 
“invite races of diligence whenever 
a carrier or union preferred one 
forum to the other”, he says. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
either of these cases. 

Mr. Justice REED wrote a dissent- 
ing opinion in which he says that 
the “Court’s decision lacks statutory 
basis”. The congressional purpose to 
limit enforcement to a federal forum, 


he says, must be found in the federal — 
statute “in express words or neces- 


sary implication”. He distinguishes 
the cases relied upon by the Court, 
and remarks that “Congress surely 
would not have granted this exclusive 
primary power to adjudicate con- 
tracts to a body like the Board. It 
consists of people chosen and paid, 
not by the Government, but by 
groups of carriers and the large na- 
tional unions.” The Board does not 
operate as a Court, he notes, having 
no official record and hearings con- 
ducted without witnesses. Moreover, 
there is no provision in the statute for 
relief for a petitioning party against 
an erroneous order, he says. 

In No. 391, the case was argued 
by Leo J. Hassenauer and Manley 
Fleischmann for the petitioner, and 
by Pierre W. Evans for the respond- 
ent. 

In No. 438, the case was argued by 
V. C. Shuttleworth and W. Scott 
Macgill. 
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LABOR LAW 

Injunction Restraining Picketing To 
Force Employer To Sign Collective 
Bargaining Agreement in Violation 
of State Law Does Not Abridge Free- 
dom of Speech 

® Building Service Employees Inter- 
national Union, Local 262, v. Gaz- 
zam, 339 U. S. 532, 94 L. ed. Adv. 
Ops. 653, 70 S. Ct. 784, 18 U.S. Law 
Week 4258. (No. 449, decided May 
8, 1950.) 

A statute of the State of Washing- 
ton proclaims it to be public policy 
that employers shall not coerce their 
employees’ choice of collective bar- 
gaining representatives. Gazzam, the 
operator of a small hotel in the state, 
refused to sign a collective bargain- 
ing agreement that would have re- 
quired his employees to join the 
union, saying that that was a matter 
for the employees to decide and that 
he would be guilty of violation of 
the statute if he signed. The employ- 
ees refused to-become members of the 
union when approached by its repre- 
sentatives. The 
lished peaceful picketing at Gaz- 
zam’s hotel. The Washington Su- 
preme Court affirmed a decree of a 
lower state court enjoining the union 
“from endeavoring to compel plain- 
tiff to coerce his employees to join 
the defendant union or to designate 
defendant union as their representa- 
tive for collective bargaining, by 
picketing the hotel premises of plain- 
tiff. . . .” The Supreme Court 
granted certiorari to determine 
whether the injunction constituted 
a violation of the First and Four- 
teenth Amendments. See 34 A.B.A.]J. 
240, March, 1948; 36 A.B.A.J. 141, 
576, February, July, 1950. 

Mr. Justice MINTON delivered the 
opinion of the Court. Picketing is in 
part an exercise of the right of free- 
dom of speech, he said, but it “‘is 
more than speech and establishes a 


union then estab- 


locus in quo that has far more poten- 
tial for inducing action or nonaction 
than the message the pickets convey 

” The Court has therefore up- 
held a state’s restraint of acts that are 
an abuse of the right to picket rather 
than a means of peaceful and truth- 
ful publicity. The State of Washing- 
ton has declared it to be its public 


policy that employers shall not coerce 
their employees’ choice of bargaining 
representatives, and the injunction 
issued was couched in narrow terms 
to effect that policy. The injunction 
does not prohibit picketing for any 
lawful purpose, he says. The Court 
finds that there was no unwarranted 
restraint of picketing, he concludes. 

It was noted that Mr. Justice 
BLAcK was of the opinion that the 
case was controlled by Giboney v. 
Empire Storage & Ice Company, 336 
U. S. 490 (1949), and that he there- 
fore concurred in the judgment. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
this case. 

The case was argued by Daniel D. 
Carmell and Walter F. Dodd for the 
union, and by Alfred J. Schweppe 
for Gazzam. 


UNITED STATES 


California Statute Voiding Unre- 
stricted Testamentary Gifts to United 
States -Held Not To Violate Suprem- 
acy Clause 


® United States v. Burnison, United 
States v. Gayetty, 339 U. S. 87, 94 L. 
ed. Adv. Ops. 433, 70 S. Ct. 503, 18 
U. S. Law Week 4190. (Nos. 171 and 
188, decided March 13, 1950.) 
These cases raised the question 
whether the California Supreme 
Court could declare invalid certain 
testamentary gifts made to the 
United States by California 
residents. One case involved only 
personal property, the other both real 
and personal property. The Court’s 
statement of the facts contains the 
sentence: “The situs of all the prop- 
erty is assumed to be California.” 


two 


Speaking for the Court, Mr. Jus- 
tice REED upheld the state’s right to 
declare such testamentary gifts in- 
valid. In reply to the United States’ 
argument that the California action 
violated the supremacy clause of the 
United States Constitution by in- 
fringing the sovereign power of the 
United States to receive testamentary 
gifts, Mr. Justice Reep says that the 
state is acting upon its domiciliary’s 
power to give and not on the United 
States’ power to receive. The Tenth 
Amendment ensures the residue of 
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sovereignty retained by the states he 
leclares, and a part of that residue 
is the power to determine the manner 
of testamentary transfer of a domi- 
ciliary’s property. 


Ihe Court refused to overrule 
United States v. Fox, 94 U. S. 315, 
which had dealt with a devise of 
realty to the United States, and re- 
fused to distinguish between realty 
nd personalty. 


As for the United States’ alterna- 
tive argument that the California 
statute discriminates against the 
United States in violation of the su- 
premacy clause of the Constitution, 


since the state could receive testa- 


mentary gifts while the United States 
could not, Mr. Justice Reep replies 
that the cases that have held that 
state courts may not discriminate in 
the availability of judicial relief be- 
tween state-created rights and fed- 
erally created rights are not in point. 
He says “.. . to allow a suit based on 
state law and to refuse one based on 
federal law could ‘discriminate’ with- 
out any reason for the classification. 
But the United States’ capacity to 
receive, even though called a ‘right’ 
or a ‘power’, is not a ‘law of the 
state’ ’”’. In a sense of course, he notes, 
there is discrimination against the 
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United States here, but such discrim- 
ination is not unconstitutional unless 
the discrimination is arbitrary or un- 
reasonable. A state may properly 
prefer itself in this way, he concludes, 
just as states have always preferred 
themselves in escheat. 


Mr. Justice BLAck dissented with- 
out opinion. 


Mr. Justice DoucLas took no part 
in the consideration or decision of 
these cases. 


The cases were argued by Melvin 
Richter for the United States, and 
by J. Harold Decker for the appellees 
in No. 188. 





Informative Opinion of the Committee 


on Unauthorized Practice of the Law 


® The Standing Committee on Unauthorized Practice of the Law, consisting of John 


D. Randall, Chairman, of Cedar Rapids, lowa, Thomas J. Boodell of Chicago, Illinois, 
Warren H. Resh, of Madison, Wisconsin, Cuthbert S. Baldwin of New Orleans, Louisi- 
ana, A. James Casner of Cambridge, Massachusetts, E. N. Eisenhower of Tacoma, 


Washington, and Edwin M. Otterbourg of New York, New York, has recently given an 


important opinion, Number A of 1950, at the request of the Standing Committee on Pro- 


fessional Ethics and Grievances. It clarifies a principle frequently not well understaod. 





®" The Committee on Professional 
Ethics and Grievances has pro- 
pounded to the Committee on Un- 
authorized Practice of the Law the 
following questions: 


I. A corporation employs a lawyer, 
on full time, part of whose functions 
is to be available to advise and assist 
its employees, if they desire such assist- 
ance, in connection with their per- 
sonal problems, such as the drawing of 
wills, deeds or leases for their dwell- 
ings, claims against third parties, for 
injuries to persons or property, etc. 
This employment is the result of a 
bona fide desire to preserve and im- 
prove the morale of the employees by 
keeping them out of legal difficulties, 
similar in principle to the medical serv- 
ices furnished by many corporations. 
The service is an agreed part of the 
compensation of the employee, who 
pays nothing to the attorney for the 
services rendered. 

II. A labor union employs a lawyer, 
on full time, part of whose duties is to 
be available to advise and assist its 
members, if they desire such assistance: 


(1) in connection with disputes be- 


tween the employee-member and the 
corporation under the union contract; 

(2) in connection with their per- 
sonal problems, such as the drawing of 
wills, deeds or leases for their dwell- 
ings, claims against third parties for 
injuries to person or property, etc. 
The by-laws of the union provide that 
the members shall be entitled to this 
service, which is paid for out of their 
dues. ‘ 
And the Committee on Unauthor- 
ized Practice of the Law has been re- 
quested to give its opinion as to 
whether the “action by the corpora- 
tion or the union . . . constitutes the 
unauthorized practice of the law in 
the several instances specified”. 

A corporation can neither practice 
law nor hire lawyers to carry on the 


business of practicing law for it,! and 
whether it is a corporation or a vol- 
untary association operating under a 
trade name, which employs the law- 
yers, is unimportant.? 

The right to practice law attaches 
to the individual and dies with him. 
It cannot be made the subject of 
business to be sheltered under the 
cloak of a corporation*® because the 
relationship of attorney and client is 
personal.t Only a natural person 
may practice law.5 

It is unlawful and against public 
policy for a corporation to maintain 
a legal department or hire attorneys 
and advertise their services for the 
use of others.® 

Automobile clubs organized, 
among other things, for the purpose 
of furnishing legal services to its 
members have been held to be en- 
gaged in the practice of law as to 
such services.? 

The relationship of attorney and 
client is that of master and servant 
in a limited and dignified sense, and 
it involves the highest trust and con- 
fidence. It cannot be delegated with- 
out consent, and it cannot exist be- 





1. People ex rel. Illinois Bar Association v. Peo- 
ples Stock Yards Bank, 344 Ill. 462, 176 N.E. 901. 
People v. California Protective Corporation, 76 Cal. 
App. 354, 244 Pac. 1089. In re Otterness, 232 N.W. 
318. Meunier v. Bernich, 170 So. 567. 

2. Rhode Island Bar Association v. Automobiles 
Service Association, 55 R.1. 122, 179 Atl. 139, 100 
A.L.R. 226. 

3. The People ex rel. Illinois Bar Association v. 
Peoples Stock Yords Bank, 344 Ill. 462, 176 N.E. 


(Continued on page 684 ) 
901. State v. Merchants’ Protective Corp., 105 
Wash. 12, 177 Pac. 694. People v. Merchants’ 


Protective Corp., 189 Cal. 531, 209 Pac. 363. 


4. Canon 35 of the Canons of Professional Ethics 
of the American Bar Association. 

5. Boykin v. Hopkins, 174 Ga. 511, 162 S.E. 796. 
State ex rel. Lundin v. Merchants’ Protective Cor- 
poration, 105 Wash. 12, 177 Pac. 694. In re Morse, 
98 Vt. 85, 126 Atl. 550. 
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Administrative Law 
diction . . 


. . « primary juris- 
. suit by nonscheduled air 
carrier to recover damages and enjoin 
alleged violations of Sherman and 
Clayton Acts is not maintainable since 
administrative problems raised are 
subject to primary jurisdiction of Civil 
Aeronautics Board. 

# S. S. W., Inc. v. Air Transport 
Association of America et al., U.S. 
D.C., D.C., May 31, 1950, Matthews, 
D.J. 

In an action instituted under the 
Sherman and Clayton Acts for the 
recovery of damages and to enjoin 
further violations of those Acts, 
plaintiff nonscheduled air carrier 
operating under a certificate issued 
by the Civil Aeronautics Authority 
alleged that defendants, coconspira- 
tors and others unlawfully combined 
and conspired, inter alia, to monop- 
olize air carrier passenger and freight 
transportation, to offer such trans- 
portation at cut prices until com- 
petition was eliminated, to hinder 
and prevent plaintiff from obtaining 
the services of numerous ticket agen- 
cies or travel bureaus throughout the 
nation, to obtain from gasoline and 
oil suppliers large quantity discounts 
that were not available to plaintiff, 
and to cause refusal and delay of 
vital maintenance and other services 
to it at airports. Defendants moved 
to dismiss principally on the ground 
that the complaint raised adminis- 
trative problems and hence was sub- 
ject to the primary jurisdiction of 
the CAB. Plaintiff contended that 
this was not a case for the invocation 
of the primary jurisdiction doctrine 
since the Board had no authority to 
enjoin the alleged illegal practices 
charged or to award damages or 
reparations. 

Granting the motions to dismiss, 
the Court ruled that the suit pre- 
sented problems involving expert 
knowledge of “multitudinous detail 
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of an intricate nature in a technical 
field” and therefore was subject to 
the primary jurisdiction of the CAB. 
The character of the controverted 
question as set forth in the com- 
plaint was deemed to call for the 
exercise of administrative discretion, 
since it was “these very evils, among 
others, that the Civil Aeronautics 
Act was passed to correct”. Referring 
to the unanimous decision in United 
States Navigation Company, Inc. v. 
Cunard Steamship Company, 284 
U. S. 474, that a private suit to en- 
join an alleged combination in re- 
straint of trade could not be main- 
tained since the combination was an 
agreement subject to the primary 
jurisdiction of the Shipping Board 
under § 15 of the Shipping Act, the 
Court pointed out that “far broader 
powers” over the air transportation 
industry were given to the CAB than 
were vested in the Shipping Board 
with regard to the shipping industry. 


Aliens . . . Displaced Persons Commis- 
sion .. . regulations governing admis- 
sion of displaced persons are revised. 


®" Code of Federal Regulations, Tit. 
8, Ch. IV, Pts. 700, 701, 702, 705 
and 710, §§ 700.1—700.19, 701.1- 
701.5, 702.1—702.12, 705.1—705.3, 
710.1—710.5 (15 Fed. Reg. 3864). 


The Acting Chairman of the Dis- 
placed Commission an- 
nounced in the Federal Register of 
June 17, 1950, the revision of the 
Commission’s regulations governing 
the admission of displaced persons. 
Revised to conform to amendments 
of the Displaced Persons Act of 1948, 
the new regulations deal with assur- 
ances, selection and eligibility, re- 
ports, preferences and priorities, and 
resettlement. The regulations be- 
came effective upon publication in 
the Federal Register. 


Persons 


Courts . . . diversity jurisdiction . . . 
provision in § 1332 of Judicial Code 
giving federal district courts diversity 
jurisdiction of suits between District of 
Columbia citizens and citizens of states 
held constitutional like its predecessor. 


= Greene v. Teffeteller, U.S.D.C., 
E.D. Tenn., May 20, 1950, ‘Taylor, 
D.J. 

The Court in this opinion held 
constitutional the provision in § 1332 
of the Judicial Code giving the fed- 
eral district courts diversity jurisdic- 
tion over actions between citizens 
of the states and citizens of the 
District of Columbia. Although the 
United States Supreme Court in 
National Mutual Insurance Com- 
pany v. Tidewater Transfer Com- 
pany, 337 U. S. 582, 34 A.B.A.J. 238, 
418, March, May, 1948, 35 A.B.A.]J. 
679, August, 1949, sustained by a 
vote of five to four the constitution- 
ality of a similar provision in the 
1940 Jurisdictional Act (28 USC § 41 
(1) (b)), the opposing parties in the 
instant case claimed support for 
their contradictory position in the 
divergent reasoning employed by the 
justices in the Tidewater case. Three 
of the five justices voting to sustain 
the 1940 statute based their decision 
on the theory that under Article I 
of the Constitution Congress had 
authority in legislating for District 
of Columbia citizens to open to them 
the federal courts outside the Dis- 
trict. The other two justices main- 
tained that Article III gave Congress 
authority to classify the District with 
the states for jurisdictional purposes. 
Each of the two groups rejected the 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 


































theory of the other and the four 
lissenting justices rejected both the- 
ries. Although that decision was 
without the support of any control 
ing reason, the instant Court con- 
luded that sufficient precedent was 
stablished by the vote of the justices 
ior the conclusion that § 1332 was 
iso valid. Despite the fact that Con- 
ress in the 1948 Act followed the 
lefinition method by saying that the 
ord “states” as there used included 
the District of Columbia, whereas in 
the 1940 Act it had spelled out the 
inclusion, the Court regarded that 
difference in language as legally in- 
significant in view of Justice Jack- 
son’s statement in the Tidewater case 
taat the 1948 provision substantially 
reénacted the earlier statute. 


Courts . . . stockholder’s derivative ac- 
tions ... federal district court does not 
have diversity jurisdiction of a stock- 
holder’s action when plaintiff and 
defendant corporation are citizens of 
same state, even though other defend- 
ants are citizens of a different state. 


® Lavin v. Lavin et al., C.A. 2d, 
June 2, 1950, L. Hand, C.]. 


This decision affirmed the judg- 
ment of the United States District 
Court for the Southern District of 
New York dismissing, for lack of 
jurisdiction, a stockholder’s deriva- 
tive suit founded upon diversity of 
citizenship: and brought by a New 
York citizen against a New York 
corporation and individual defend- 
ants who were citizens of Connecti- 
cut. In a case of first impression, the 
Court of Appeals held that a federal 
district court did not have diversity 
jurisdiction of a stockholder’s deriva- 
tive suit in which plaintiff stock- 
holder and defendant corporation 
were citizens of the same state, even 
though the other defendants were 
citizens of a different state. In reach- 
ing this conclusion, the Court main- 
tained that no jurisdictional expan- 
sion was contemplated by Congress 
in its 1936 amendment to § 51 of 
the old Judicial Code (superseded 
by §§ 1391 and 1401 of the revised 
Code), which added the exception 





that “suit by a stockholder on be- 
half of the corporation may be 
brought in any district in which 
suit against the defendant or de 
fendants . . . other than said corpora- 
tion, might have been brought by 
.” The legisla- 
tive history was said to show that 
the amendment was limited solely to 
venue and was “built upon an 
assumed continuance of the existing 
jurisdiction”. 
that Congress, if it had so intended, 
could have easily enlarged the diver- 


such corporation. . . 


It was pointed out 


sity jurisdiction by providing that 
when plaintiff and the corporation 
were citizens of the same state the 
corporation should be aligned as a 
plaintiff. The Court noted that the 
Court of Appeals for the Third Cir- 
cuit, in Schoen v. Mountain Pro- 
ducers Corporation, 170 F. (2d) 707, 
35 A.B.A.J. 65, January, 1949, had 
ruled that, where plaintiff was a 
citizen of a different state from the 
corporation and the directors, the 
added venue was not available un- 
less the action which by hypothesis 
the corporation might bring against 
the directors would itself be within 
the jurisdiction of a federal court. 
As for the question whether the 1948 
codification of the Judicial Code 
changed the law, the Court relied 
on the Reviser’s notes to the effect 
that § 1401 was to be regarded 
only as a venue section. 


Depositions . . . Federal Rules of Civil 
Procedure . . . defendant's absence at 
his new residence in Florida not ‘‘pro- 
cured” by him within meaning of rules 
26 (d)(3)(2) and (5) so as to pre- 
clude his counsel’s use of deposition 
in trial in United States District Court 
in Maryland. 


® Weiss v. Weiner, U.S.D.C., D. Md., 
May 29, 1950, Chesnut, D. J. (Di- 
gested in 18 U.S. Law Week 2583, 
June 27, 1950). 


Many months before the trial of 
a diversity suit for breach of con- 
tract, defendant’s deposition was 
taken in Maryland by consent. Plain- 
tiff’s attorney then understood that 
defendant was proposing to remove 
his residence from Maryland to 
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California to engage in business 
there. Plaintiff was a citizen of New 
York. Since defendant was at the 


time of trial, and for some months 
theretofore had been, residing in 
Florida, allegedly for reasons of 
health, defendant’s counsel in his 
absence offered his deposition in 
evidence under Rule 26 (d)(3) (2) 
and (5) of the Federal Rules of 
Civil Procedure, which permits the 
use of a deposition if the court finds 
that the witness is more than 100 
miles from the place of trial, “unless 
it appears that the absence of the 
witness was procured by the party 
-” Plain- 
tiff moved for a new trial on the 
ground, inter alia, of error in the 
admission of defendant’s deposition. 


offering the deposition. . . 


Overruling the motion, the Court 
in a memorandum opinion found 
that defendant’s absence met the 
conditions contained in Rules 26 (d) 
(3)(2) and (5). Pointing out that 
the precise question as to the ap- 
plication of the Rule to a situation 
of this kind had been “very little 
discussed” by text writers or in 
adjudicated cases, the Court found 
no support for plaintiff's motion in 
the only judicial discussion of the 
possible application of the rule in 
the case of Arnstein v. Porter, 154 F. 
(2d) 464. 

The Court said that the word 
“procured” in this context “would 
seem to imply that a party . . . had 
unfairly and for an improper pur- 
pose deliberately absented himself 
shortly before the trial from the 
jurisdiction so he could not be 
examined”, 


. interna- 
. export and import con- 
trol... jewelry seized by border 
patrol officers while it was being 


Forfeitures and Penalties . 
tional law. . 


smuggled into Mexico in violation of 
wartime export restrictions held for- 
feitable to United States under provi- 
sions of Act of 1917 authorizing for- 
feiture of “any arms or munitions of 
war, or other articles’’ exported in 
violation of law .. . exception in favor 
of ‘trade which might have been law- 
fully carried on under law of nations” 
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not applied because law of nations 
little more than force. 


® Waisbord v. U. S., C.A. 5th, May 
17, 1950, Walter, C.J. (Digested in 
18 U. S. Law Week 2559, June 13, 
1950). 


The Government in this action 
sought to forfeit jewelry seized by 
immigration border patrol ofhcers 
from appellant alien while he was 
attempting to smuggle it into Mexico 
in violation of wartime export re- 
strictions. The novel question was 
raised whether the jewelry could be 
forfeited under the Act of June 15, 
1917 (22 USCA § 401, et seq.), 
authorizing the forfeiture of “any 
arms or munitions of war, or other 
articles” exported in violation of 
law. Appellant contended that the 
Act was a penal statute requiring 
that 
the rule of eiusdem generis manda- 


strict construction and hence 
torily applied in determining what 
was meant by the term 
ticles”. In support of his claim that 
Congress intended that only articles 
of a like kind as arms and munitions 
be forfeitable under the Act, appel- 
lant relied on the provision in § 406 
that, except where the exportation 
of arms and munitions of war or 


“ 


other ar- 


other articles was forbidden by the 
President, the Act did not extend 
to or interfere with “any other trade 
which might lawfully 
carried on before June 15, 1917, 
", ane 
“exportation” of jewelry for “ped- 
dling’, he argued, was in no sense 


have been 


under the law of nations... 


a violation of the law of nations. 

Rejecting these contentions, the 
Court held the jewelry forfeitable 
to the United States as coming under 
the category of “other articles” 
within the intendment of the 1917 
Act. The Court refused to decide 
the case on the law of nations “for, 
in its final analysis, the law of na- 
tions since 1915 has come perilously 
near to being merely that which a 
nation is powerful enough to enforce 
against its contemporaries”. In de- 
clining to apply the rule of eiusdem 
generis, the Court found the “an- 
swer” in an amendment to § 4 of 
the Act. Before the amendment, that 
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section provided that condemned 
property was to be disposed of by 
sale and the proceeds paid into the 
Treasury; the amendment added the 
provision that the “Court shall order 
any arms and munitions of war so 
condemned delivered to the Depart- 
ment of the Army of the United 
States”. The 
that amendment that Congress had 


Court reasoned from 


in mind the condemnation, sale and 
into cash of 
exportable property that did not 
come within the category of arms 
and munitions, as well as the for- 
feiture of arms and munitions. More- 
over, the Court stated, even if the 
rule of eiusdem generis were to be 
applied, “the evolution of 
terms under the exigencies of mod- 
ern warfare might well have elevated 
the seized articles from their erst- 
while category as ‘baubles for the 
beautiful’ into the category of a 
military necessity, or of contraband 
of war, and thus have closed them 
without Govern- 


conversion any un- 


those 


to exportation 
mental consent”. 


Husband and Wife . . . wife's loss of 
consortium . . . wife has a cause of ac- 
tion for loss of consortium due to neg- 
ligent injury to her husband . . . her 
action against employer held not pre- 
cluded by exclusive liability provisions 
of workmen's compensation statute 
where husband received compensa- 
tion for injuries. 


® Hitaffer et al. v. Argonne Co., Inc., 
C.A.,D.C., May 29, 1950, Clark, C.J. 


Plaintiff wife brought an action 
in the District of Columbia for loss 
of consortium resulting from a neg- 
ligent injury sustained by her hus- 
band while in defendant’s employ, 
alleging that as a result of such in- 
jury plaintiff had been deprived 
of her husband’s “aid, assistance, and 
enjoyment, specifically sexual rela- 
tions”. Plaintiff's husband was com- 
pensated for his injuries pursuant to 
the provisions of the applicable 
workmen’s compensation statute for 
the District (33 USC § 901 et seq.), 
which provides exclusive liability 
The lower court 
granted defendant’s motion for a 


for employers. 


summary judgment on the grounds 
of lack of jurisdiction and failure 
to state a cause of action, and the 
instant appeal followed. 

Reversing the judgment and re- 
manding for further proceedings, the 
Court of Appeals held that, despite 
the unanimity of authority elsewhere 
to the contrary, a wife has a cause 
of action tor loss of consortium due 
to a negligent injury to her husband. 
Noting that this question was pre- 
sented to it for the first time, the 
Court rested its conclusion on the 
“enlightened” principles that a wife’s 
interest in the marriage relation was 
with that of the 
band, that the actual injury to both 
husband and wife from loss of con- 
sortium was the same, and that, since 
a husband could sue in the District 
of Columbia for loss of his con- 
sortium due to negligence, a wife 
was entitled to like protection of 
the The Court re- 
jected the “specious and fallacious” 
rationafe employed by the author- 
ities in denying the wife a right 
of recovery by an arbitrary division 
of the “conceptualistic unity” of 


coextensive hus- 


same interest. 


consortium into material services on 
the one hand, and conjugal affection, 
companionship, sexual relations, etc., 
on the other, and by saying that there 
could be no action for loss of con- 
sortium unless there was a showing 
of the loss of some material services, 
and that since the wife had no such 
right to her husband’s services she 
had no cause of action. In rebuttal 
of such “legal gymnastics”, the Court 
pointed out that there was no basis 
for the statement that there could 
be no recovery for loss of consortium 
unless there was a showing of the 
loss of some material services. 

The Court admitted that the hus- 
band in most cases did recover for 
any impairment of his ability to sup- 
port his wife. In order to prevent 
when the wife 
brought an action, therefore, the 
value of such impairment should, 
in the ordinary case, be subtracted 
from the wife’s damages determined 
in exactly the same way as those of 
a husband would be measured in a 
similar action. That was unnecessary 


a double recovery 
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in this case, however, since, under 
the Workmen’s Compensation Act, 
10 distinction was made between 
married and unmarried claimants 
ind it was obvious, therefore, that 
a husband did not recover for im- 
airment of his ability to support. 
The Court further held that plain- 
tiff’s right to bring the action was 
not precluded by the provision of 
he Workmen’s Compensation Act 
providing that the employer’s liabil- 
ity was exclusive of all other liability 
to the injured employee, “his . 
wife . . . and anyone otherwise en- 
on account of 
since the 


titled to recover... 
such injury or death”, 
statute should be construed to pre- 
clude recovery only by those suing 
in the right of the employee who 
was injured or killed. 

Insurance . courts . . . National 
Service Life Insurance . . . New York 
resident who was divorced in New 
York for adultery and subsequently 
married her paramour in Pennsylvania, 
despite a Pennsylvania statute prohibit- 
ing marriage between adulterer and 
paramour, nevertheless held ‘‘widow” 
of paramour within permissible class 
of beneficiaries of National Service 
Life Insurance . federal court in 
nondiversity case not bound by only 
state decision on subject. 


® Lembcke v. U.S., C.A. 2d, May I, 
1950, Swan, C.]. 


The question presented in an 
action to recover the unpaid amount 
due under a deceased veteran’s Na- 
tional Service Life Insurance policy 
naming plaintiff as beneficiary was 
whether plaintiff was the decedent’s 
“widow” within the National Service 
Life Insurance Act’s designation of 
permissible beneficiaries (38 USCA 
§ 802 [g]). Plaintiff and decedent, 
both residents of New York at the 
time, were divorced there by their 
respective spouses on the ground of 
adultery; the decrees forbade re- 
marriage during the lives of their 
former spouses without the divorce 
court’s consent. Without obtaining 
such consent, plaintiff and decedent 
were subsequently married in Penn- 


sylvania, despite a Pennsylvania 
statute prohibiting marriage between 
adulterer and paramour. The lower 
court ruled that plaintiff was not 
the decedent’s “widow” within the 
intendment of the Act, and directed 
payment of the balance due under 
the policy to two of decedent’s four 
children interpleaded by the United 
States. 

Reversing the judgment below, 
the Court on appeal held that the 
marriage contracted in Pennsylvania 
between decedent and plaintiff was 
valid, and hence as decedent’s legal 
widow plaintiff was entitled under 
the Act to the remaining installments 
of the policy. The Court first found 
that, inasmuch as the word “widow” 
had no popular meaning but neces- 
sarily referred to the validity of the 
marriage, Congress intended its 
meaning in the federal statute to be 
determined by the law of the place 
where the marriage was contracted. 
Turning to the Pennsylvania law 
prohibiting marriage between adul- 
terer and paramour, the Court main- 
tained that this statutory disability 
applied only to a Pennsylvania resi- 
dent divorced for adultery by a Penn- 
sylvania decree and did not affect 
a marriage contracted in the state 
by a resident of New York divorced 
by a New York decree. The Court 
surmised that such a limited applica- 
tion of the statute was in keeping 
with legislative intent from the fact 
that the prohibition was originally 
enacted as part of a general divorce 
statute that applied only to Penn- 
sylvania citizens who had resided 
there for at least one year, although’ 
the citizenship requirement was later 
repealed. Admitting that this con- 
ception of the statute was contrary 
to the construction given it by a 
county court of common pleas in 
the only Pennsylvania case on the 
subject, Kalmbacher v. Kalmbacher, 
63 D. & C. 195, the Court neverthe- 
less did not consider itself “con- 
strained” to follow that decision. 
A decree of annulment of a marriage 
contracted in Pennsylvania under 
circumstances similar to those of the 
case at bar was there granted by 
the state court on the ground that 





Courts, Departments and Agencies 


the Pennsylvania statute rendered 
the marriage void ab initio. In justi- 
fication of its position in taking an 
independent view of the statute, 
the instant Court stated that, where 
federal jurisdiction rested on a fed- 
eral statute rather than on diversity 
of citizenship, the federal court “has 
somewhat more freedom to differ 
with the decision of a single trial 
judge in a state court”, although 
“we confess that no decision on this 
point has been found”. 


Labor Law . . . nonunion activities . . . 
unorganized employees informally and 
spontaneously joined together to pre- 
sent wage grievances to employer 
constitute a ‘‘labor organization”’ with- 
in meaning of § 8(a}(3) of Labor-Man- 
agement Relations Act proscribing dis- 
criminatory discharges aimed at the 
discouragement of membership in ‘any 
labor organization” . . . spontaneous 
work stoppage is deemed a “‘concerted 
activity’’ protected by § 8(a)(1) of Act. 


= NLRB v. Kennametal, Inc., C.A. 
3d, May 24, 1950, Goodrich, C.J. 


Seven or eight employees of an 
unorganized plant were gathered 
around a water fountain during 
working hours discussing a wage 
increase won at a neighboring plant, 
when someone suggested that they 
immediately present their wage 
grievances to the company’s presi- 
dent. Joined by nearly one hundred 
other employees en route to the 
executive offices, the employees re- 
fused to obey an order that they 
return to work at once, whereupon 
they were told that the president 
would speak to them in the company 
cafeteria. Four days later the man- 
agement decided to discharge the 
leaders, admittedly for such leader- 
ship. 

In a proceeding to enforce the 
Board’s order against the employer, 
the Court, agreeing with the Board’s 
finding that the discharges consti- 
tuted an unfair labor practice in vio- 
lation of § 8 (a) (3) of the Labor- 
Management Relations Act, which 
proscribes discriminatory discharges 
aimed at the discouragement of mem- 
bership in “any labor organization”, 
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ruled that the group activity involved 


was that of a “labor organization” 
within the meaning of the Act, § 2 (5). 
The Court also found a violation of § 
8(a)(1) in that the single sponta- 
neous work stoppage was not unlaw- 
ful and was thus within the protec- 
tion of § 7 as a “concerted activity” 
for the purpose of collective bargain- 
ing. “In fact” the Court stated “what 
the workmen did was more reason- 
able and less productive of loss to 
all concerned than an 
strike.” The 
not deemed to conflict with its de- 
cision in NLRB v. Condenser Corpo- 
ration of America, 128 F. (2d) 67, 


outright 


Court’s holding was 





that employees could not insist that 
their demands be met in the middle 
of a working day, when the em. 
ployer had promised to deal with 
them as a group at the end of the 
day. 


Further Proceedings in Cases 
Reported in This Division 

" The following action has been 
taken in the United States Supreme 
Court: 

AFFIRMED, June 5, 1950: Prichard 
v. U. §.—Evidence (36 A.B.A.J. 493, 
June, 1950). 

ReversED, June 5, 1950: Johnson 
et al. v. Eisentrager et al.—_Habeas 
Corpus (35 A.B.A.]. 500, June, 1949; 


Entertainment for Washington Meeting 


36 A.B.A.]. 61, January, 1950). 

CERTIORARI GRANTED, June 5, 
1950: Bailey v. Richardson et al.— 
Constitutional Law (36 A.B.A.]. 405, 
May, 1950); U. S. v. Standard Oil Co. 
of N. J.—Insurance (36 A.B.A.J. 138, 
February, 1950). 

CeRTIORARI Deniep, June 5, 1950: 
U. S. v. Etchenlaub—Aliens (36 
A.B.A.J. 312, April, 1950); Kroese v. 
General Steel Castings Corp. et al. 
—Corporations (36 A.B.A.J. 314, 
April, 1950); Dorsey et al. v. Stuy- 
vesant Town Corp.—Constitutional 
Law (35 A.B.A.J. 935, November, 
1949); Levine v. Berman—Veterans 
(33 A.B.A.J. 726, July, 1947). 


Planned by Bar Association of District of Columbia 


®" The American Bar Association 
Convention Committee of the Bar 
Association of the District of Colum- 
bia has arranged an interesting pro- 
gram of entertainment for all mem- 
bers of the American Bar Association 
and The Canadian Bar Association 
and their wives attending the An- 
nual Meeting in Washington, D. C., 
September 18-22. 

The pinnacle of the entertainment 
features will be reached on Wednes- 
day, September 20, when The Chief 
Justice of the United States and Mrs. 
Vinson ‘will receive at the National 
Gallery of Art from 5 to 7 P.M. Later 
in the evening the Bar Association of 
the District of Columbia will be host 
at a large formal ball. 

The program planned for the visi- 
tors will officially begin on Sunday, 
September 17, with an afternoon serv- 
ice in the Washington Cathedral, fol- 
lowed by a reception in the Bishop’s 
Garden. 

The Junior Bar Section of the Bar 
Association of the District of Colum- 
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bia will also entertain the Junior Bar 
Conference of the American Bar As- 
sociation at a reception at the Wash- 
ington Hotel on Sunday afternoon, 
September 17. 

Arrangements are being made to 
charter the motorship Holiday for a 
trip down the Potomac to Mt. Ver- 
non during the week of the Annual 
Meeting. 

Several affairs have been arranged 
exclusively for the visiting ladies, in- 
cluding a reception and tea at the 
Pan American Union on the after- 
noon of Tuesday, September 19; a 
luncheon and fashion show at the 
Shoreham Hotel on Wednesday, Sep- 
tember 20, and reception and tea at 
the Sulgrave Club on Thursday, Sep- 
tember 21. 

Arrangements have been made to 
have Dumbarton Oaks open during 
the Convention for visits. Tentative 
arrangements have also been made 
for a visit to the British Embassy. 

Washington is one of the world’s 
greatest sightseeing attractions, and 


the Convention Committee is arrang- 
ing sightseeing by private cars as well 
as some chartered tours. 

In addition to the entertainment 
arranged by the Bar Association of 
the District of Columbia, there will 
be various luncheons, dinners, recep- 
tions and dances for special groups 
and sections. 

Early arrivals will find a number 
of events of interest, over which the 
Convention Committee has no direct 
control, and which include the Presi- 
dent’s Cup Regatta, with the princi- 
pal features of the Regatta, namely, 
the powerboat races, taking place on 
September 16 and 17. 

In addition, the art galleries and 
museums are holding special exhibits 
to commemorate the Sesquicenten- 
nial. ‘Faith of Our Fathers”, an 
outdoor symphonic drama by Paul 
Green, which depicts events in the 
life of George Washington, will be 
playing in a new theater in Rock 
Creek Park, nightly except Mondays, 
from August 5 through September. 























ae 
al.- 
. 405, 
1 Co. 
, 138, 


1950: r 


(36 
SEV. 
t al. 


314, § 


Stuy- 
ional 
iber, 
rans 





ang- 
well 


nent 
1 of 
will 
cep- 
Ups 


iber 

the 
rect 
resi- 
nci- 
ely, 
-on 


and 
bits 
ten- 


an 
‘aul 
the 
be 
ock 
LYS, 
or. 




















THE DEVELOPMENT OF INTERNATIONAL LAW 


Lovis B. Sohn * Editor-in-Charge 











International Criminal Law 
® At its second session, held at Geneva in June and July, 1950, the International 
Law Commission dealt with several problems of international criminal law. 

lt first dealt with the question of desirability of an international criminal court. 
A large majority of the Commission agreed that it is desirable to establish an 
nternational judicial organ for the trial of persons charged with genocide or other 

imes over which jurisdiction would be conferred by a special convention. In addi- 
tion, by seven votes to three, with one abstention, the Commission decided that the 

stablishment of such a court is possible. On the other hand, the Commission refused 

to recommend that a special criminal chamber be created in the International Court 
of Justice and it pointed out that such a chamber cannot be established without 
amending the Statute of the Court and that any amendment of that kind is subject 
to veto. 

The Commission then proceeded to the consideration of the report on the Nurem- 
berg principles, prepared by J. Spiropoulos (36 A.B.A.J. 505; June, 1950). It approved 
five basic principles and definitions of crimes against peace, war crimes and crimes 
against humanity. 

In the first two principles, the Commission recognized that a person can be 
responsible criminally under international law itself, and that an act may constitute 
an international crime even when it cannot be punished under national law. Inter- 
national responsibility is not limited to private individuals, and heads of state and 
other government officials may also be punished. On the other hand, the Commission 
narrowed down the responsibility of persons acting pursuant to orders of their 
government or of their superiors to cases where a moral choice was in fact possible 
for them. In addition, justice may require that a lighter punishment be meted to 
persons who acted under orders than to persons having complete freedom of action. 
The Commission also expressed its belief that a fair trial on the facts and law 
is an essential condition of international justice. 

The definition of international crimes prepared by the Commission follows quite 
closely the Charter of the Nuremberg Tribunal. The main change is in the definition 
of complicity, where a simple formula has been substituted for the more elaborate 
formulation of the Nuremberg Charter. 

The Commission is also engaged in the preparation of a draft code of offenses 
against the peace and security of mankind. It agreed to include in that code, for 
instance, “the use of armed forces for any purpose other than self-defense or the 
execution of a United Nations mandate’. The rapporteur proposed in addition the 
inclusion in the code of the following offenses: invasion by armed gangs, fomenting 
of civil strife, terrorism, manufacture, trade in and possession of weapons the use of 
which is prohibited by international agreements, violation of disarmament agree- 
ments, illegal annexation of territories, genocide and violations of the laws and 
customs of war. 

The text of the Nuremberg principles, as prepared by the International Law 
Commission follows. 





A. The Principles 
PRINCIPLE | 
Any person who commits an act 


which constitutes a crime under 
international law is _ responsible 
therefor and liable to punishment. 


PRINCIPLE IT 
The fact that domestic law does 
not punish an act which constitutes 
a crime under international 
does not free the person who com- 
mitted the act from responsibility 
under international law, 
PRINCIPLE III 
The fact that a person who com- 
mitted an act which constitutes a 
crime under international law acted 
as head of a State or responsible 
Government official, does not free 
him from responsibility under inter- 
national law. 


law 


PRINCIPLE IV 
The fact that a person acted pur- 
suant to an order of his Government 
or of a superior does not free him 
from responsibility under _ inter- 
national law, provided a moral 
choice was in fact possible to him. 
It may, however, be considered in 
mitigation of punishment, if justice 
so requires. 
PRINCIPLE V 
Any person charged with a crime 
under international law has the 
right to a fair trial on the facts and 
law. 
B. The Crimes 
a. Crimes against peace: namely 

(i) Planning, preparation, in- 
itiation or waging of a war 
of aggression or a war in 
violation of international 
treaties, agreements or as- 
surances; 

(ii) Participation in a common 
plan or conspiracy for the 
accomplishment of any of 
the acts mentioned under 
(i). 

b. War Grimes: namely violations 
of the laws or customs of war. 

Such violations shall include, 

but not be limited to, murder, 

ill-treatment or deportation to 
slave labour or for any other 
purpose of civilian population 
of or in occupied territory, 
murder or ill-treatment of 
prisoners of war or persons on 
the seas, killing of hostages, 
plunder of public or private 
property, wanton destruction 
of cities, towns, or villages, or 
devastation not justified by 
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military necessity. 

c. Crimes against humanity: 
namely murder, extermination, 
enslavement, deportation and 
other inhuman acts done 
against a civilian population, 


or persecutions on _ political, 
racial or religious grounds, 
when such acts are done or 
such persecutions are carried 
on in execution of or in con- 
nection with any crime against 


peace or any war crime. 

d. Complicity in the commission 
of a crime against peace, a 
war crime, or a crime against 
humanity, as set forth in a, 
b and c. 





Informative Opinion 
(Continued from page 677) 


tween an attorney employed by a 
corporation to practice law for it and 
a client of the corporation, for he 
would be subject to the directions of 
the corporation and not to the direc- 
tions of the client.8 There would be 
neither contract nor privity between 
him and the client and he would not 
owe even the duty of counsel to the 
actual litigant.® 

A corporation or a lay agency can- 
not do indirectly that which it 
cannot do directly.!° 

An attorney is not an officer of the 
state in a constitutional or statutory 
sense of that term, but he is an officer 
of the court exercising a privilege 
during good behavior. This privilege 
is granted by the court in the ex- 
ercise of judicial power, not as a mere 
ministerial power.!! 

The right to practice law is not a 
privilege or immunity granted to all 
citizens of the United States, but is 
a franchise from the state conferred 
only for merit, and is not a lawful 
business except for members of the 


Bar who have complied with all the 
conditions required by statute and 
the rules of court.!” 

A lawyer may accept employment 
from any organization, such-as an 
association, club or trade organiza- 
tion, to render legal services in any 
matter in which the organization, as 
an entity, is interested, but this em- 
ployment should not include the 
rendering of legal services to the 
members of such an organization in 
respect to their individual affairs.' 

No lawyer shall permit his profes- 
sional services, or his name, to be 
used in aid of, or to make possible, 
the unauthorized practice of law by 
any lay agency, personal or corpo- 
rate.14 

The professional services of a law- 
yer should not be controlled or ex- 
ploited by any lay agency, personal 
or corporate, which intervenes be- 
tween client and lawyer.'® If such 
were permissible, it would permit the 
corporation or lay agency to do that 
which the lawyer could not do; 
namely, the solicitation of business.!¢ 

Whether the attorney is paid for 
his services by the corporation, 





6. Dworken v. Apartment House Owners Assn., 
38 Ohio App. 265, 176 N.E. 577. People ex rel. 
Chicago Bar Association v. The Motorists Associa- 
tion of Illinois, 188 N.E. 827. Act 163 of 1940 
(Louisiana), § 280 of the Penal Law of New York. 
Laws of 1931, page 191 (Georgia); Richmond Asso- 
ciation of Credit Men, Inc. v. The Bar Association 
of the City of Richmond, 189 Va. 153. 

7. Goodman vy. Motorists Alliance of America, 
Inc.; Unauthorized Practice Decisions, Brand, page 
116; Dworken v. The Cleveland Automobile Club, 
29 Ohio N.P. (N.S.} 607. Brand, UPD; The People 
ex rel. the Chicago Bar Association v. The Motor- 
ists Association of Illinois, 354 Ill. 595, 188 N.E. 
827, UPD, Brand, page 209; Yeats v. Automobile 
Owners Association of Florida, 1934, No. 49754-C, 
Brand, UPD, page 326; People ex rel. The Chicago 
Bar Association v. Chicago Motor Club, 362 III. 50, 
199 N.E. 1. Brand, UPD, page 347; Rhode Island 
Bor Association v. Automobile Service Association, 
55 R.1. 122, 179 Atl. 139, 100 A.L.R. 226, Brand, 
UPD, page 354; In re Maclub of America, Inc. 
(1936), 3 N.E. (2d) —, 105 A.L.R. 1360, Brand, 
UPD, page 512; Schuur v. Detroit Automobile 
Club, (C. C. Wayne County Michigan, 1932}, In 
Chancery No. 194195. Brand, UPD, page 698. 

8. Rhode Island Bar Association v. Automobile 
Service Association, 55 R.1. 122, 179 Atl. 139, 100 
A.L.R. 226. Richmond Association of Credit Men, 
Inc. v. The Bar Association of the City of Richmond, 
189 Va. 153. 

9. See cases cited supra under (8). 
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10. See citations under (7) supra, also informa- 


tive opinion No. 2 of 1942 from the Committee on 
Unauthorized Practice of the Law to the Committee 
on Professional Ethics and Grievances. Richmond 
Association of Credit Men, Inc. v. The Bar Asso- 
ciation of the City of Richmond, 189 Va. 153. 

11. In re Greathouse, 189 Minn. 51; 248 N.W. 
735 at 737. 

12. Meunier v. Bernich, 170 So. 567, In re Lock- 
wood, 154 U. S. 116, 14S. Ct. 1082, 38 L. Ed. 929. 
State v. Rosborough, 152 La. 945, 94 So. 858. In 
re Cooperative Law Co., 198 N.Y. 479, 92 N.E. 15. 
People ex rel. Los Angeles Bar Association v. Cali- 
fornia Protective Corp., 76 Cal. App. 354, 244 Pac. 
1089. Dworken v. Apartment House Owners Asso- 
ciation, 38 Ohio App. 265, 176 N.E. 577. Fitchette 
v. Taylor, 191 Minn. 582, 254 N.W. 910. 

13. Canon 35 of the Canons of Professional Eth- 
ics, American Bar Association, and the following 
opinions of the Committee on Professional Ethics 
and Grievances, viz: 

Opinion 8—It is improper for a lawyer to ac- 
cept employment with an automobile club which 
in soliciting memberships offers certain services 
of its ‘Legal Department’’ to members. (Issued 
prior to the adoption of Canon 35.) 

Opinion 10—A lawyer who is a salaried em- 
ployee (trust officer) of a trust company may not 
act as the lawyer for patrons of his employer. 
(Issued prior to the adoption of Canon 35.) 

Opinion 31—A lawyer may not aid a lay cor- 
poration which employs him and which is en- 


whether the work for the individual 
is included in his general corporate 
retainer, or whether he is paid at all, 
is unimportant. The fact is that the 
services, in such cases, are rendered 
because of the attorney’s employ- 
ment by the corporation, and the 
vice is that there is a divided alle- 
giance.!7 


Conclusion 

This Committee is of the opinion 
that the practices described in the 
propounded questions hereinabove 
set forth in full constitute the un- 
authorized practice of law. 

However, whether it is profession- 
ally improper for a lawyer to rep- 
resent an individual member of a 
corporation or lay agency, at the ex- 
pense of the latter, where such rep- 
resentation is for the promotion of 
the common interest of the share- 
holders of the corporation or mem- 
bers of the lay agency and not merely 
for the benefit of the individual, as, 
for example, in a test case,!§ is a mat- 
ter involving ethics alone, which 
this committee does not seek to pass 
upon.!9 





gaged in the business of incorporating com- 

panies, to practice law by accepting employment 

from it to do legal work for its patrons. 

Opinion 35—A lawyer may not permit his 
services to be exploited by a collection agency. 

Opinion 56—A lawyer may not accept employ- 
ment from a grange association to handle legal 
matters for its members. 

Opinion 122—It is improper for a lawyer to 
cooperate with a trust company or other lay in- 
stitution to facilitate its unauthorized practice of 
law. 

Opinion 162—It is improper for a lawyer who 
is counsel for an organization to furnish free 
legal advice to its members. 

Opinion 237—A lawyer representing and paid 
by an artist's representative, may not properly 
represent the artist with whom he has no direct 
relations, to draw up the artist's contract of em- 
ployment by the motion picture company. 

14. Canon 47 of the Canons of Ethics of the 
American Bar Association and Opinion 122 there- 
under, viz: 

Opinion 122—A lawyer might not, prior to 
adoption of canon, properly cooperate with a 
trust company or other lay institution to facili- 
tate its unauthorized practice of law. 

15. Richmond Association of Credit Men, Inc. v. 
The Bar Association of the City of Richmond, 189 
Va. 153. 

16. See citation under 15 supra. 

17. People v. Peoples Trust Co., 167 N.Y. S. 767. 
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Harry W. Jones, Editor-in-Charge 








Notes for a Legislative Research Check List 


# |here is a growing literature, of 
a practical sort, on the drafting of 
statutes, ordinances and administra- 
tive regulations. Many of the state 
bill-drafting services and statute re- 
vision commissions have drawn up 
stvle manuals, pamphlets of “draft- 
ing suggestions”, and the like. A 
thoughtfully prepared drafting man- 
ual, designed for a highly specialized 
purpose but useful and suggestive 
for any drafting assignment, has re- 
cently been completed by Col. Alfred 
(. Bowman and Mr. Reed Dickerson 
of the Joint Army-Air Force Statu- 
tory Revision Group. Unpublished 
materials of this kind are hard to 
come by, as they are rarely given 
general distribution or indexed for 
library use, but the lawyer with an 
unfamiliar legislative drafting prob- 
lem will often be able to locate a 
helpful style manual, giving at least 
the standard legislative forms pre- 
ferred in his jurisdiction. 

A good style manual will outline 
the essentials of bill organization, 
section numbering and punctuation, 
will set out the forms to be employed 
in the drafting of amending acts and 
repealer clauses, and will give some- 
thing of an analysis of local state 
constitutional requirements concern- 
ing the title, form and subject con- 
tent of legislation. A few of the man- 
uals now in use, and several recent 
textbooks, casebooks and law review 
articles, go further and give helpful 
suggestions as to such matters as 
directness and simplicity in legisla- 
tive expression, the discriminating 
use of “may” and “shall”, the avoid- 
ance of undue cross-referencing and 
the necessity of perfect consistency in 
the use of terms throughout a statute. 
All this material is of great assistance 
to the draftsman who has finished his 
research labors and addressed him- 


self to the preparation of the first 
draft of the bill to be introduced. 
But nine-tenths of the draftsman’s 
work is done, or should be done, be- 
fore this final, actual writing stage 
is reached. What are the areas to 
be explored, the precautions to be 
observed, before the legislative re- 
search stage can safely be considered 
finished business and the actual writ- 
ing of the bill begun? 

It is difficult to arrive at a check 
list of the matters that should be 


covered in the preliminary prepara-. 


tion of a careful legislative drafts- 
man. Opinions will differ as to the 
number of headings to be included 
in a reasonable working check list 
and as to the order in which the 
different items of research work 
should be attacked. The bill-draft- 
ing check list prepared by Professor 
Horace E. Read 
legislation at the University of Min- 
nesota Law School is considerably 
more comprehensive and systematic 
than anything that can be attempted 
within the space limits of this De- 


for students of 


partment. But the following break- 
down of work required can be offered 
as an irreducible minimum of the 
research steps to be taken. In any 
event, I have never seen a problem 
in legislative drafting that could be 
handled effectively without back- 
ground grasp of at least the eight 
points set out in the succeeding para- 
graphs. For purposes of brevity, this 
minimum check list is written as a 
series of questions that the draftsman 
of any bill should ask himself and 
be able to answer with reasonable 
confidence before he turns to the 
task of devising actual 
language. 

1. What trustworthy sources of 
information are available to me on 
the legal, economic and other aspects 


statutory 


of this legislative problem? 

2. What is the existing statute law 
and case law of this jurisdiction 
governing, or bearing on, the legis- 
lative problem at hand? It will be 
understood that the terms “statute 
law” and “case law” are used in this 
heading as including administrative 
regulations and administrative de- 
cisions as well as the enactments of 
the legislature and the decisions’ of 
full-fledged courts. 

3. What are the specific practical 
situations with respect to which the 
sponsors of this proposed legislation 
believe the existing law to be un- 
sound or inadequate? 

4. Are the sponsors correct in their 
understanding and appraisal of the 
existing statute law and case law? 
More often than might be guessed, 
the sponsors of corrective legislation 
will be found to be proceeding under 
the influence of an erroneous in- 
terpretation of the law as it is. 
Mastery of existing law is the essen- 
tial tool in the draftsman’s equip- 
ment in this as in other connections. 
A draftsman’s precise explanation of 
the law as it is will often cause the 
sponsors to modify their instructions 
or, once in a while, to drop the “cor- 
rective” project altogether. 

5. Has the legislature of any other 
state, or the Federal Congress, en- 
acted legislation along the lines of, 
or designed to accomplish the pur- 
poses sought by, this proposed legis- 
lation? On this vital job of com- 
parative legislative research, the in- 
dispensable research aid is the bien- 
nial State Law Index of the Legisla- 
tive Reference Service of the Library 
of Congress. Volume I of the Index 
covers state legislation enacted dur- 
ing the biennium 1925-1926, and 
Volume XII brings the index up to 
date as far as 1947-1948. 

6. What has been the experience 
—administrative, judicial, and “prac- 
tical”’—of the other state or states 
with the legislation in point? Justice 
Brandeis’ familiar observations about 
the states as laboratories for legis- 
lative experimentation have great 
meaning for workers in the legis- 
lative field. If there is actual 
administrative experience in some 
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other state, that experience will be 
the best of all possible research 
sources. Get it if you possibly can, 
whether by wide reading, corres- 
pondence with administrative per- 
sonnel in the originating state, or 
any other means, including trips 
for on-the-spot investigation. 

7. What are the possible sanctions 
that might be used to enforce this 
proposed legislative regulation of 
conduct? With respect to sanctions, 
the usual further questions are (a) 
Will the proposal we are making 
require implementation by adminis- 
trative action? and (b), if so, can 
we utilize existing administrative 
machinery for the purpose? At this 
point a general drafting canon may 
be in order: Never add to the exist- 
ing administrative apparatus by set- 


ting up a new agency when there is 
a fair chance that an existing agency 
can be counted on to do the job. 

8. Is there any provision of the 
state constitution or of the Constitu- 
tion of the United States that must 
be taken into account in deciding 
upon the particular means to be em- 
ployed in attaining the objectives 
of this proposed legislation? This 
form of expression is used here be- 
cause of the writer’s conviction that 
constitutional limitations are better 
viewed as prescribing the right ways 
of accomplishing social purposes 
than as enumerations of forbidden 
objectives. 

The use of an expanded check 
list along the general lines suggested 
in the numbered paragraphs above 
may seem mechanical, or at least 
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Courts—“Erie R.R. v. Tomp- 
kins—A Test To Determine Those 
Rules of State Law to Which Its 
Doctrine Applies’: In an _ article 
in the Southern California Law Re- 
view (Vol. 23—No—; pages 204-219), 
Harold W. Horowitz, first reviews 
the pre-Erie history of diversity 
jurisdiction. Then the Erie case and 
ten later cases decided under it are 
individually discussed. The double 
policy behind the rule is brought 
out: (1) there is no federal common 
law, and (2) forum shopping is to 
be avoided. Uniformity of result is 
admitted to be the general principle 
underlying these cases, but the au- 
thor suggests a somewhat narrower 
test to aid in applying this principle: 
Would a different rule in federal 
courts “lead to or encourage forum 
shopping”? This is said to be su- 
perior in certain situations to the 
more commonly stated test expressed 
in terms of “substantial effect on 
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the outcome” of the suit. It is also 
pointed out that forum shopping is 
not always to be considered an evil 
(as where the state rule is designed 
merely to lighten the burden on 
state courts). The article is of value 
as a quick reference to the more im- 
portant cases applying the 
doctrine. (Address: Southern Cali- 
fornia Law Review, School of Law, 
University of Southern California, 
Los Angeles, Calif.) 


Erie 


Damaces—“Psychic Interest in 
Continuation of One’s Own Life: 





overmethodical, as a legislative re. 
search technique. But there is cer. 
tainly nothing unique or original 
about the method, either in legisla. 
tive work or in such areas of private 
practice as estate planning, contract 
negotiation and drafting, and the 
preparation of trial briefs. In legis. 
lative studies, contin- 
gencies to be anticipated are even 
more varied than in the most com- 
plex of estate matters, research can- 
not be conducted on an “inspira- 
tional” or hit-or-miss basis. Awkward 
and confused as much prevailing 
statutory language is, our experi- 
enced difficulties with the state legis- 
lative product are more often trace- 
able to slipshod preparatory research 
than to faulty organization or in- 
felicities of expression. 


where the 


Legal Recognition and Protection”: 
In the May issue of the University 
of Pennsylvania Law Review (Vol. 
98—No. 6; pages 781-825), Hubert 
Winston Smith, Research Professor 
of Law and Medicine and Director 
of The Law-Science Program, Tu- 
lane University, considers a problem 
much adjudicated in Great Britain 
but as yet scarcely considered in 
American jurisprudence: May the 
victim of personal injuries wrong: 
fully inflicted recover damages for 
consequent shortening of his life 
expectancy? He suggests that the 
American decisions which deny re- 
dress rest upon mistaken historical 
assumptions; that the direction of 
legal evolution is toward widening 
protection of psychic interests; that 
damages must be granted in personal 
injury cases to redress the full spec- 
trum of invaded interests including 
psychic as well as economic compon- 
ents. He proposes a medicolegal 
rationale and methods for keeping 
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compensation of psychic injuries at 
reasonable levels. (Address: Uni- 
versity of Pennsylvania Law Review, 
Law School, University of Pennsyl- 
vania, Philadelphia 4, Pa.; price for 
a single copy: $1.00.) 


Ksrares—Federal Taxation— 
“Business Purchase Agreements”: In 
the June issue of Trusts and Estates 
(Vol. 89—No. 6; pages 368-370), 
George E. Ray and Oliver W. 
Hammonds point out the desirabil- 
ity of inter vivos arrangements be- 
tween partners or close corporation 
stockholders for the disposition of 
their business interests on death. 
A recent case serves to highlight the 
tax incidents of such business pur- 
chase agreements, particularly on the 
conclusiveness of an agreed valuation 
for estate tax purposes. Another im- 
portant estate tax question is the 
includibility of both the business 
interest and the proceeds of the life 
insurance on the decedent’s life— 
which is often the ideal method of 
funding the obligation to purchase. 
Income tax problems include the 
cost basis to the survivor on sub- 
sequent sale, transfer of policies for 
a valuable consideration, and pay- 
ment of premiums as constituting a 
dividend or unreasonable accumula- 
tion of income. These matters can 
be adequately covered by competent 
draftsmanship, an _ outline being 
furnished in part three of the article. 
(Address: Trusts and Estates, 50 
East 42d St., New York 17, N. Y.; 
price for single copy: 60 cents.) 


Ernics—the May, 1950, issue of 
the Michigan State Bar Journal 
(Vol. 29—No. 5) is devoted to pub- 
lishing all the formal opinions of 
the Michigan Committee on Pro- 
fessional and Judicial Ethics from 
1937 to date on matters of ethics of 
the Bench and Bar in the light of 
the Canons of Professional Ethics 
and Canons of Judicial Ethics. There 
is a complete index in the back of 
the volume. (Address: Michigan 
State Bar Journal, 152 West State 
St., Hastings, Mich.) 


Furvre INTERESTS—Powers 
of Appointment—“Some Problems 
with Powers’: In the March-April 
issue of the Illinois Law Review 
(Vol. 45—No. 1; pages 57-76) Daniel 
M. Schuyler, Professorial Lecturer 
in Trusts and Future Interests at 
Northwestern University Law School, 
examines some legal problems pre- 
sented in the use of powers of 
appointment. The author analyzes 
these problems from the viewpoint 
of the estate planner and draftsman 
—and concludes with some practical 
suggestions to the lawyer engaged 
in preparing dispositive instruments 
involving powers of appointment. 
The article discusses (1) what con- 
stitutes the exercise of a power; (2) 
the exercise of a power as it affects 
the rights of creditors of the donee 
or holder of the power; (3) the Rule 
against Perpetuities as applied to the 
creation and exercise of powers; (4) 
the position of the trustee holding 
property over which a power has 
been exercised; (5) miscellaneous 
problems arising in connection with 
the exercise of powers. Mr. Schuyler 
points out that the Revenue Act of 
1948 accords favorable treatment to 
the use of powers of appointment 
under the federal estate tax. This 
favorable treatment will undoubtedly 
increase the lawyer’s use of this tech- 
nique in planning estates in the 
future. The article presents concrete 
suggestions toward insuring that the 
draftsman is successful in directing 
the property to go to those to whom 
his client wishes it to go, without 
ambiguity and the attendant pos- 
sibilities of litigation. (Address: IIli- 
nois Law Review, 257 East Chicago 
Ave., Chicago, Ill.; price for a single 
copy: $1.25.) 


Rear PROPERTY-—Foreign 
Judgments—“Fall v. Eastin Re- 
visited: Extraterritorial Effect of 
Foreign Land Decrees”: In the Dick- 
inson Law Review (Vol. 54—No. 3; 
pages 293-303) Professor Bernard 
Schwartz brings up to date the anal- 
ysis of the various approaches which 
have been taken concerning the 
power of a court to affect land lying 
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outside its jurisdiction. This prob- 
lem is of particular concern today 
in cases involving divorce decrees. 
(Address: Dickinson Law Review, 
Dickinson School of Law, Carlisle, 
Pa.; price for a single copy: $1.00.) 


STraTUTES—The April, 1950, is- 
sue of the Vanderbilt Law Review 
(Vol. 3—No. 3) is a “Symposium on 
Statutory Construction”. Some four- 
teen articles and a student note 
discuss the general topic from various 
standpoints, both theoretical and 
practical, This issue should be valu- 
able as a reference source for the 
practicing lawyer. (Address: Vander- 
bilt Law Review, Vanderbilt Univer- 
sity School of Law, Nashville 4, 
Tenn.; price for a single symposium 
copy: $2.00.) 


TaxaTion: Two recent articles 
compare the various considerations 
involved in determining the form of 
organization which a small, closely- 
held business should take. 

In “Reduction of Corporate In- 
come Taxes by the Use of Separate 
Partnerships or Individual Propri- 
etorships”, published in the Missouri 
Law Review (Vol. 15—No. 2; pages 
138-152), Olen W. Burnett discusses 
the problems arising when those in 
control of a corporation decide to 
form a partnership to take over part 
or all of the corporation’s business 
and when a sole shareholder elects 
to take over part or all of the busi- 
ness and conduct it individually in 
his own name. 

A note in the Boston University 
Law Review (Vol. 30—No. 2; pages 
248-259) “The Small Business Or- 
ganization: Tax Considerations”, 
examines the tax cost of operating 
small, closely-held companies as sole 
proprietorships, partnerships, or 
corporations. Tables are included to 
illustrate the tax saving or loss, com- 
paratively, as net income increases. 
(Addresses: Missouri Law Review, 
School of Law, University of Mis- 
souri, Columbia, Mo.: price for a 
single copy: 85 cents. Boston Uni- 
versity Law Review, 11 Ashburton 
Place, Boston, Mass.; price for a 
single copy: $1.00.) 
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® With Washington, D. C., as the 
locale of the 1950 Annual Meeting 
of the American Bar Association, it 
has been announced that the Wash- 
Hotel 
quarters of the annual meeting of the 
Junior Bar Conference which will 
convene on Friday, September 15, 
continuing through Tuesday eve- 
ning, September 19. John P. Moore 
of Washington, D. C., is chairman 
of the Junior Bar Conference An- 


ington will be the _ head- 


nual Meeting Committee. 

One of the interesting highlights 
of the program will be the sponsor- 
ship by the JBC, jointly with the 
American Law Institute and the Bar 
Association of the District of Colum- 
bia, of a full-day seminar on account- 
ing and tax problems which will 
be conducted on Saturday, Septem- 
ber 16, at the Hotel Statler. The 
program will be divided into two 
sessions, the morning session being 
devoted to “Basic Accounting Prob- 
lems” under the direction of Robert 
Amory, a member of the faculty of 
Harvard Law School, formerly en- 
gaged in private practice in New 
York City. James R. Kirkland, Asso- 
ciate Judge of the United States 
District Court for the District of 
Columbia, and a Certified Public 
Accountant, will speak. 

Following a luncheon in honor of 
the speakers, the second half of the 
program will take up the subject 
of “Corporate and Tax Accounting 
Problems of Small Businesses’. 
Three speakers will represent the 
fields of government, business and 
law. Details of registration for the 
accounting and taxation seminar, in- 
cluding a description of the printed 
pamphlets which will be provided 
for the registrants, will be distributed 
by the Annual Meeting Committee 
during July and August to the mem- 
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Richard H. Keatinge, Secretary and Editor-in-Charge, Los Angeles, California 


Conference Speeds September Convention Plans 
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bers of the JBC and the American 
Law Student Association. 

On Sunday, September 17, the 
traditional “Sunday breakfast” will 
be held in the Hall of Nations Room 
at the Washington Hotel at 9:00 
A. M. Richard hh. Keatinge, Secretary 
of the Junior Bar Conference, will 
preside. The speakers will include 
a nationally jurist 
Stanley C. Biggs, Chairman, Junior 
Bar Section, Canadian Bar Associa- 


known and 


tion. 

The Sunday program will also 
include a luncheon with a speaker 
of national prominence as_ the 
principal attraction to be followed 
by the first general session of the 
Conference. On Sunday afternoon, 
of the Junior Bar Conference, will 
the Junior Bar Section of the Bar 
Association of the District of Colum- 
bia will entertain the JBC at a re- 
ception to be held in the Hall of 
Nations Room of the Washington 
Hotel at 5:00 p.m. 

The meetings of the nominations, 
resolutions, awards of merit 
committees will take place on Mon- 
day, September 18. The JBC will 
sponsor jointly a luncheon with the 
Section of International and Com- 
parative Law of the Association, On 
Monday afternoon four members of 
the JBC will participate in a debate 
under the sponsorship of the Con- 
ference on Personal Finance Law. 
Participants will be Tom Law; Fort 
Worth, Texas, William R. Eddle- 
man, Seattle, Washington, arguing 
against E. Paul Mason, Jr., Balti- 
more, Maryland, and Richard H. 
Bowerman, New Haven, Connecticut. 

On Tuesday afternoon, September 
19, following the election of officers 
and the second General Session of 
the Conference, a round table dis- 
cussion on the subject of “Job Op- 


and 
































Harris & Ewing 
JOHN P. MOORE 


Chairman, Annual Meeting Committee 





portunities” will be held. The panel 
of five speakers will include a govern- 
ment official, a general counsel of a 
large industrial 
trust officer of a banking institution, 
a member of the judiciary and a law 
professor. The discussion will be 
open to law students as well as JBC 
members, with questions to be in- 
vited from the floor. 

The concluding event of the JBC 
Annual Meeting will be a dinner- 
dance to be held at the Wardman 
Park Hotel on Tuesday evening at 
8:00 p.m. George S. Elmore of Wash- 
ington, D. C. is Chairman of the 
Committee on Arrangements for this 
function. An elaborate musical and 
entertainment program is_ being 
planned and it is expected that radio 
and screen celebrities will attend as 
invited guests. The dinner-dance 
will be preceded by a reception at the 
Wardman Park Hotel and 
for the dance will be provided by a 
popular orchestra leader. 

The Junior Bar Section of the Bar 
Association of the District of Colum- 
bia, under the chairmanship of 
Harry Breithaupt, Jr., is busily 
engaged in coordinating arrange- 
ments with the JBC Committee and 
is planning the establishment of car 
pools for the convenience of lawyers 
and their families attending the 


organization, a 


music 


Annual Meeting and the provision 
of information booths at the May- 
flower and Statler Hotels, which will 
be the joint headquarters of the 
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Annual Meeting. The Junior Bar 
Section will also assist visiting JBC 
members, members of the Canadian 
Junior Bar Section and the American 
Law Student Association in partici- 
pating in the sightseeing and general 
entertainment program of the Bar 
\ssociation of the District of Colum- 






bia. 

The membership of the JBC An- 
nual Meeting Committee includes 
W. Carloss Morris, Jr., of Houston, 
Texas; Paul Lashly, of St. Louis, 
Missouri; John L. Grabber, Harry 
Breithaupt, Jr., George S. Elmore, 
Bartholomew B. Coyne, Charlotte 


Notice to Members of Junior Bar Conference 


of Election of Officers 


® Notice is hereby given that at the 
annual meeting of the Junior Bar 
Conference to be held in Washing- 
ton, D.. ta September 17, 18 and 19, 
1950, there will be elected a Chair- 
man, Vice Chairman, and Secretary, 
each for a term of 


one year, a 


member of the Executive Council 
from each of the Second, Fourth, 
Sixth, Eighth and Tenth Federal 


Judicial Circuits, and a member-at- 
large from the Ninth and Tenth 
Circuits, each for a term of two 
vears. 

Pursuant to Section 4 (B) of 
\rticle IV of the By-Laws, notice 
is hereby given that the members of 
the Junior Bar Conference residing 
in the above named Judicial Circuits 
(hereinafter referred to as Council 
Districts) may nominate candidates 
for the office of member of the Coun- 
cil from their respective districts by 
written petition, in each case, specify- 
ing the name of the person nomi- 
nated and the office for which nomi- 
nated, containing the names of at 
least twenty endorsers, all of whom 
are residents of the district of the 
nominated. The petition 
shall state briefly a biographical 
sketch of the background and quali- 
cations of the candidate. It shall be 
submitted to the chairman, W. 


person 


Carloss Morris, Jr., 1302 Rusk Ave- 
nue, Houston 2, Texas, not later 
than September 2, 1950. At the first 
session of the annual meeting the 
Chairman of the Conference shall 
deliver to the chairman of the Nomi- 
nating Committee all petitions sub- 
mitted pursuant to this notice. 

The Nominating Committee shall 
consider the candidates proposed by 
each of said petitions, as well as 
receive names of other candidates 
and report its Council nominees at 
the same time and place, and in the 
same manner that it reports the 
nominations for the officers of the 
Conference. Other nominations for 
the Council may be made from the 
floor following the report of the 
Nominating Committee, as may 
other nominations also be made for 
officers. The election of the Council 
members shall take place at the 
same time and place, and in the 
same manner as the election of 
officers, immediately following the 
conclusion of the second general 
session of the annual meeting, and 
shall be by written ballot. 

TERM OF Office: The terms of 
office of the officers shall begin on 
January 1, 1951, and shall continue 
until December 31, 1951, or until 
their successors shall be elected and 
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P. Murphy, Paul Walker, J. Pat 
Gorman, John F. Donelan, and 
Sidney Sachs, all of Washington, 
D. C., as well as Charles Brune 
Levering, of Baltimore, Maryland; 
Pat O’Keefe Humphreys, of Little 
Rock, Arkansas, and Vincent R. 
Fitzpatrick, of New York City. 


qualify, and the terms of office of 
the Council members from the Sec- 
ond, Fourth, Sixth, Eighth and 
Tenth Federal Judicial Circuits and 
of the member-at-large from the 
Ninth and Tenth Circuits shall be- 
gin on January I, 1951, and shall 
continue until December 31, 1952, 
or until their successors shall be 
elected and qualify. 

E.icipitity: No person shall be 
elected as an officer, or member of 
the Council if he will, during his 
term of office, become ineligible for 
membership in the Conference. The 
membership of a member of the 
Conference shall terminate at the 
end of the calendar year within 
which the member attains the age 
of thirty-six years, or upon his ceas- 
ing, prior to that time, to be a 
member of the American Bar Asso- 
ciation. A person elected as a mem- 
ber of the Council shall be, at the 
time of his nomination, a resident 
of the Council District for which he 
is chosen. No person shall be eligible 
for election as a member of the 


Executive Council if he is then a 
member of the Council and has been 
such a member for a period of three 
consecutive years or more. 

RicHarp H. KEATINGE, 

Secretary, Junior Bar Conference 







August, 1950 * Vol. 36 689 








Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Deductions for Repairs 


By Leon Gold, Chairman, Federal Tax Department 


Research Institute of America 


® The old problem of distinguishing 
between repairs and capital expendi- 
tures is coming to the fore again. Tax 
Court decisions over the past two 
years indicate a tendency to ease up 
on the tests for a deductible repair. 
If the trend continues, it will mark 
a return to the court’s original, lib- 
eral attitude which had been super- 
seded by a stricter view on what con- 
stituted a repair as against a capital 
replacement. This switchback may 
result in immediate tax savings of a 
substantial nature. 

The story of the deduction for re- 
pairs begins with the Illinois Mer- 
chants Trust Company case, 4 BTA 
103 (A), decided in 1926. The tax- 
payer’s waterfront building rested on 
piers which began to rot as the level 
of the river suddenly fell. The wall 
on the river side settled so materially 
that the entire building threatened to 
collapse. At a cost of about $46,000, 
the rotted piles were sawed off at a 
point below the new water level, 
concrete supports were inserted be- 
tween the submerged piles and the 
building floor, and the river wall was 
raised. 

The Treasury Regulations on re- 
pairs at that time (Regs. 45, Art. 
103) were practically identical with 
those presently in effect.1 Relying on 
them, the Commissioner claimed that 
the steps taken to save the building 
were in the nature of replacements 
because they appreciably prolonged 
the life of the property. Before reject- 
ing this specific contention, the 
Board of Tax Appeals laid down the 
following rule: 

“A repair is an expenditure for the 
purpose o' keeping the property in 
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an ordinarily efficient operating con- 
dition. It does not add to the value 
of the property, nor does it appre- 
ciably prolong its life. It merely keeps 
the property in an operating condi- 
tion over its probable useful life for 
the uses for which it was acquired. 
Expenditures for that purpose are 
distinguishable from those for re- 
placements, alterations, improve- 
ments or additions which prolong 
the life of the property, increase its 
value, or make it adaptable to a 
different use.” 

The Board then pointed out that 
the references to added value or pro- 
longed life are measured by the prop- 
erty as it was before the event which 
made the repair necessary. And it 
found that the original, normal use- 
ful life of the building in this case 
was not increased by the repairs. 

Some years later, the Board of Tax 
Appeals swung over to a more con- 
servative view on repairs. A good ex- 
ample of this changed attitude is 
found in Black Hardware Company, 
16 BTA 551, decided in 1929, (aff'd 
in Black Hardware Company v. Com- 
missioner, 39 F. (2d) 460, cert. den., 
282 U. S. 841). To avoid recurring 
flood damage, taxpayer raised the en- 
tire lower floor of its building by 
approximately four and one-half feet. 
[his was done by tamping sand on 
the old floor and constructing a new 
concrete floor on top of that. The 
cost was about $16,000. 

In one brief sentence the Board 
hurdled the rule it had set up in //- 
linois Merchants Trust Company. 
Referring to the flood prevention 
measures, it said: “However, conced- 
ing that they did not prolong the 


life of the building, and assuming 
that they did not increase its value, 
they nevertheless were for alterations 
which were, as we conceive them, 
permanent betterments and improve- 
ments that rendered the building 
better suited to the purpose for which 
it was used.” This decision fairly 
well represented the court’s view- 
point up to 1948. 


Then came the American Bemberg 
case, 10 T. C. 361 (NA), (aff'd 177 F. 
(2d) 200). There, the continued op- 
eration of a rayon plant was threat- 
ened by repeated cave-ins of the floor 
resulting from a faulty subsoil struc. 
ture. To avoid forced abandonment 
of the plant, taxpayer undertook an 
elaborate program of drilling into 
the cavities and filling them with 
cement grout. During the taxable 
years in question, it spent $933,471 
on the drilling and filling for which 
it claimed a deduction as repairs and 
another $233,161 for capital replace- 
ments. 

Under the Black Hardware Com- 
pany rule, the substantial under- 
ground buttressing of the American 
Bemberg building's floors could have 
been considered, without any great 
difficulty, “permanent betterments 
and improvements that rendered the 
building better suited to the purpose 
for which it was used”. The proce- 
dures, in essence, resembled the rais- 
ing of the floor level in the Black 
Hardware Company case to avoid 
flood damage. 

However, the Tax Court com- 
pletely bypassed the Black Hardware 
decision. On the strength of the much 
earlier Illinois Merchants Trust Com- 
pany case, the Tax Court held that 
the repairs claimed in the American 
Bemberg case were deductible. Since 
the factual parallels to the American 
Bemberg situation existed in both 





1. Regs. 111, Sec. 29.23(a)-4. Repairs.—The cost 
of incidental repairs which neither materially add 
to the value of the property nor appreciably pro- 
long its life, but keep it in an ordinarily efficient 
operating condition, may be deducted as expense, 
provided the plant or property account is not 
increased by the amount of such expenditures. 
Repairs in the nature of replacements, to the ex- 
tent that they arrest deterioration and appreciably 
prolong the life of the property, should be charged 
against the depreciation reserve if such account is 
kept. [See Sections 29.23(1)-1 to 29.23({1)-10, in- 


clusive.] 
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the earlier cases, the court’s choice of 
the Illinois Merchants Trust Com- 
pany case seemed to signal a con- 
scious switch back to a more liberal 
rule for allowing repair deductions.” 

It didn’t take long, though, before 
| merican Bemberg looked like noth- 
ing more than a flash in the pan, a 
mere deviation from the Black Hard- 
vare rule. In Difco Laboratories, 
Inc. (10 T. C. 660 (A)), taxpayer ad- 
justed the difference in basement 
levels of its two buildings by lower- 
ing the floor in one of them a dis- 
tance of two feet. The reason for the 
change was to enable taxpayer to 


undertake certain heavy work in the* 


basements. The Tax Court didn’t 
give up the Illinois Merchants Trust 
Company case for the Black Hard- 
ware case. Instead, it used both cases 
to hold that the cost of lowering the 
floor was a_ capital 
From the former it picked up the 
rule that expenditures on property 
are Capital in nature if they “make 
it adaptable to a different use”. And 
from the Black Hardware case it 
pointed out that the property be- 
for the 
payer’s business even though neither 


expenditure. 


came more valuable tax- 
the life nor value of the property 
was prolonged. 

Consequently, though the tax- 
payer might have lost its case under 
either rule, it was clear that the Tax 
Court was still ready and willing to 
use the rule of the Black Hardware 
case, even though it was entirely dis- 
regarded in the American Bemberg 
case, decided two months earlier. An- 
other 1948 case, Universal Mills, T. 
C. Memo Dkt. No. 16663, November 
26, 1948, cited the Jllinois Merchants 
Trust Company decision as authority 
but wound up by disallowing the 
cost of waterproofing grain storage 
tanks. 

In 1949, the G and R Corporation 
case, (T. C. Memo Dkt. No. 21226, 
October 28, 1949), continued the 
trend away from American Bemberg. 
Ata cost of $3,000, taxpayer put new 
floors down in its building. This was 








done by laying new boards on top of 
the old floors. Again the court cited 
both the Illinois Merchants Trust 
Company case and the Black Hard- 
ware case in disallowing this expense 
as a repair. Under the latter decision, 
the new floors “rendered the building 
better suited to the purpose for which 
it was used”. And the court also felt 
that the value of the building was 
increased, thereby meeting the test 
of the former decision. 

However, two late Tax Court cases 
decided in 1950 strengthen the view 
that the American Bemberg case may 
have started a liberal trend. First, in 
Midland Empire Packing Company, 
14 T. C. No. 81, taxpayer’s meat 
packing plant was threatened by oil 
seepage from a nearby refinery. Fed- 
eral meat inspectors required that 
the plant either be shut down or be 
oilproofed. To enable its business 
to continue, taxpayer spent $4,868 
for a concrete lining around its base- 
ment to block further seepage. The 
Tax Court allowed this item as a re- 
pair deduction, citing both the /I- 
linois Merchants Trust Company and 
the American Bemberg cases in sup- 
port of its conclusion. It said: “After 
the expenditures were made, the 
plant did not operate on a changed 
or larger scale, nor was it thereafter 
suitable for new or additional uses. 
The expenditure served only to per- 
mit petitioner to continue the use of 
the plant, and particularly the base- 
ment, for its normal operations.” 


The latest case, Farmers Creamery 
Company of Fredericksburg, Vir- 
ginia, 14 T.C., No. 107, was reviewed 
by the entire court. Here, taxpayer's 
building had been erected in 1914 
at a cost of $35,775. In 1942, the basis 
after depreciation was only $8,775 
and the plant was in bad condition 
due to rotting of wood portions of 
floors and walls resulting from milk 
and water seepage. Repairs were re- 
quired from time to time to main- 
tain and continue the efficient use of 
the building. They were made with- 


out any over-all plan and consisted 


Tax Notes 


of such items as replacing rotted 
joists to avoid floor sag, replacing 
portions of rotted flooring, and 
patching walls and ceilings. The total 
cost over the four taxable years in 
question exceeded $25,000, with $4,- 
600 the lowest annual expenditure 
for this purpose. The Tax Court al- 
lowed these expenses as a repair de- 
duction, citing IJllinois Merchants 
Trust Company. It made these re- 
marks about the repairs: “They 
merely permitted the continued use 
of the building without substantially 
extending its former estimated use- 
ful life. Their cost, while large in 
relation to the original cost and un- 
exhausted basis for the building, has 
been satisfactorily explained.” 

It may be fairly concluded that on 
the facts of the American Bemberg, 
Midland Empire Packing Company 
and Farmers Creamery Company 
cases, the Tax Court could justifiably 
have held the expenditures in these 
cases to be capital in nature. They 
were for “permanent betterments 
and improvements that rendered the 
building better suited to the pur- 
pose for which it was used” (Black 
Hardware Company). The fact that 
the court exercised its discretion to 
allow a repair deduction in these 
cases may well indicate a liberal trend 
in distinguishing between repairs and 
capital expenditures. 





2. In upholding taxpayer's deduction in the 
American Bemberg case, the Tax Court also dis- 
posed of two other arguments: (1) that the amount 
expended was too large to be a repair; and (2) 
that the concurrent work on admitted capital addi- 
tions and improvements made it impossible to 
treat any part of the expenditures as repairs. It 
cited a district court decision which (1) allowed 
the expense of stopping leaks in the walls and 
roof of a factory ($3,559.62) as a repair even 
though the cost was 35 per cent of the value of 
the building, and (2) referred to Mellie Esperson, 
43 BTA 1209 (modf'd 127 F. (2d) 370), which al- 
lowed a deduction for repairs even though other 
work classified as additions or improvements was 
undertaken at the same time. (Edward G. Buckland 
v. U. S., 66 F. Supp. 681). 

3. Note that the total expenditure for water- 
proofing the tanks, including the preliminary re- 
pair of cracks for which a deduction was allowed, 
amounted to $12,500. The Tax Court judge said: 
“The size and nature of the expenditure would 
indicate that a real improvement was contem- 
plated. . . ."" Compare with the size and nature 
of the repairs in the American Bemberg case, de- 
cided earlier in the year. 
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The Place and Duty of Women in the Law 


in a Revolutionary Era 


by Miriam Theresa Rooney ~ of the Catholic University of America 


® Although it is always difficult to 
gain perspective when events follow 
each other in rapid succession, never- 
theless there is rather general agree- 
ment that we are living through a 
sequence of revolutions that are 
tending toward a crisis. In the last 
hundred years, especially, the Indus- 
trial Revolution has led us through 
political, economic and social revolu- 
tions of tremendous significance for 
human living. The impact of the 
corporate device, no less than that of 
scientific discoveries, has provided 
us with problems that an increasing 
number of governments have found 
practically impossible of solution. 
And such changes have been dis- 
closed in our cultural advance that a 
common ground for discussion can 
scarcely be found anywhere. Perhaps 
there have been more confusing eras 
in history, but there have probably 
been none that have affected the ways 
of life of so many people so different- 
ly in such a short space of time. 


The depth of the revolution can 
be symbolized, or rather illustrated, 
by the profound changes that have 
occurred in legal thinking in the last 
hundred years. Beginning with Bent- 
ham’s work for the reform of the 
English courts, a critical approach to 
common iaw techniques was inau- 
gurated which provided opportun- 
ities for Justices Holmes, Cardozo, 
and Brandeis, and others, to under- 
take a reappraisement of our law 
and its functioning. The criteria 
which they used as measuring-rods 
were rather vague. “Social advan- 
tage” was the term used by Justice 
Holmes to define his standard, but, 
good judge though he was, his con- 
clusions were not always as closely in 
accord with the sound philosophical 
principles of the common law as 
could be desired. Others have used 
different criteria with no more satis- 
factory results in improving the 
functioning of our law... . 
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Women have had a particularly 
significant place in this whole revo- 
lutionary trend. Indeed they are 
themselves part of the revolution in 
the changing attitudes that they 
bring and that they inspire in mod- 
ern times. Their struggle for the 
ballot at home, and for individual 
citizenship, irrespective of marital 
status, abroad; their struggle for self- 
supporting jobs, then for equally im- 
portant work, and then for equal 
pay; and their struggle for equal 
education and professional oppor- 
tunities, have been important factors 
in the political, economic, and cul- 
tural revolutions with which we are 
confronted. In the sphere of intellec- 
tual and spiritual affairs, the Chris- 
tian Church from the beginning has 
encouraged equal treatment for 
women in holding them to equal 
responsibility for the good of hu- 
manity. Indeed, in what may be 
called the Christian 
which is still going on, women who 
have made heroic contributions to 
Christian living, have always re- 
ceived the highest honors in the 
liturgy with men. .. . No distinction 


revolution, 


on account of sex can exist in the 
Christian goals of justice, goodness 
and truth or in the development of 
human beings in character and per- 
sonality. 


In spite of achievements so far 
attained for equality of treatment, 
perhaps there is still need in many 
places for women to work for recog- 
nition as women first, and as persons 
second. As long as that necessity 
persists, however, women cannot be 
said to have arrived at a position of 
full equality in a mature society. 
Recognition and _ evaluation of 
achievements on the basis of profes- 
sional significance is the only cri- 
terion that the struggle is being won. 
Because it is still rare for a woman 
to be referred to as an authority on 
a particular subject, especially in the 


legal field, it is very necessary that 
women lawyers put forth more effort 
in making contributions of intellec- 
tual importance to legal thought. 
Neither imitativeness nor mere 
mastery of techniques is sufficient. 
Sincere, honest and profound think- 
ing about the ultimate implications 
of legal problems and their solutions 
“for human life is called for from 
persons, whether men or women, 
who would qualify as competent 
jurists. When women quite generally 
realize the necessity of giving more 
of themselves, mind as well as heart 
and soul, to the profession, instead 
of taking what they can from it, they 
may be assured that men and women, 
both, will join in paying tribute to 
their skill, competence, and mastery 
of this sphere of learning. 


If in fact we are approaching a 
crisis in the quest for justice and 
human rights, the needs of the law 
generally for scholarship and insight 
and sound judgment are such that 
help will be welcome from all quar- 
ters. With their nice sensitivity for 
justice and injustice and their keen- 
ly analytical minds, there must be 
many women members of the legal 
profession who, once they have 
understood the need, can contribute 
something very important to meet it. 
And if they are to qualify in reality 
for an honored place in the legal 
profession on equal terms, women 
must accept full responsibility in 
this respect as in others. Surely there 
are mountain-climbers among us who 
seek no reward but the doing, and 
the consciousness of meeting a great 
and urgent human need. Perhaps the 
supreme test of the right of women 
lawyers to be treated as equals in the 
profession is their capability of at- 
taining the stature of jurists and of 
statesmen. 


Excerpt from an address delivered before the 
Woman's Bar Association of the District of Colum- 
bia. 
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Continued from page 651) 


10:00 A.M. (Congressional Room ) 
Opening remarks by the Chairman 
Report of Secretary, Peter Q. Nyce, Washington, 
D.C. 
Appointment of Nominating Committee 
Reports of Administrative Committees 
Report of Committee on Coal, James \W. Haley, 
Chairman, Washington, D. C. 
Addresses: 
“Coal and Congress”, Robert E. Lee Hall, Coun 
sel for National Coal Association, Washington, 
D. C. 
“Coal and Courts”, F. A. Macdonald, Hunting 
ton, West Virginia 
“Coal and Compensation (Unemployment)”, 
Hamilton K. Beebe, Chicago, I}linois 
“Coal and Compensation (Seizure)”, B. Tracy 
Ansell, Washington, D. C. 


2:00 P.M. (Congressional Room ) 
Roy W. Jouns, Chairman, presiding 
Report of Committee on Oil, Earl Foster, Chair- 
man, Oklahoma City, Oklahoma 
Ear. Foster, Oklahoma City, Oklahoma, presiding 
Round Table discussion 
(a) Anti-Trust Laws and Unitization 
(b) Conservation 
(c) Foreign Oil Policy 
(d) Taxation 
(e) Public Lands 
(f) Tidelands — Submerged Lands 
(g) New Publications 
(h) Form 88 — Producers Oil and Gas Lease 
Report of Committee on Hard Minerals, Robert 
S. Palmer, Chairman, Denver, Colorado 
Addresses: 
“Changes in the Basic Mining Laws”, C. Jay Park- 
inson, Salt Lake City, Utah 
“Labor Statutes and Their Effect upon Produc- 
tion”, Lyman M. Tondel, Jr., New York City 


7:30 P.M. (South American Room ) 
Annual Dinner 
(Subject and speaker to be announced) 


W ednesday, 10:00 A.M. (Congressional Room ) 
Roy W. Jouns, Chairman, presiding 
Report of Committee on Natural Gas, Glenn W. 
Clark, Chairman, Oklahoma City, Oklahoma 
GLENN W. Crark, Oklahoma City, Oklahoma, presiding 
Round Table Discussion 
(a) Federal Legislation 
(b) State Legislation 
(c) Important Judicial Decisions Affecting the 
Natural Gas Industry 
(d) Federal Power Commission Orders, Rules 
and Regulations 


Seventy-Third Annual Meeting 





New business 
Report of Nominating Committee 
Election of Officers and Members of Council 


MUNICIPAL LAW 
JeFFERSON B. ForpHAM, Chairman, Columbus, Ohio 
(All meetings will be held in Hotel Statler) 
Saturday, 10:00 A.M. and 2:00 P.M. (Room 421 ) 


Joint Committee meeting of the Section of Mu- 
nicipal Law and the American Society of Civil 
Engineers on Fundamental Consideration in 
Rates and Rate Structures and Related Fi- 
nancing for Water and Sewage Works 


Sunday, 10:00 and 2:00 P.M. 


Meetings of Joint Committee 


Monday, 2:00 P.M. (Pan American Room ) 
Annual Report of Chairman 
Reports of Committees 
Appointment of Nominating Committee 


Symposium on 
“The Pressing Problems of Urban 
Traffic Congestion” 


Traffic Engineering and Its Legal Implementa- 
tion, Wilbur S. Smith, Technical Adviser, The 
Eno Foundation, Saugatuck, Connecticut 

Discussion 


Tuesday, 10:00 A.M. 
Symposium Continued 


Planning Aspects of Urban Traffic Problems, 
Walter H. Blucher, Executive Director of Ameri- 
can Society of Planning Officials, Chicago, Illinois 

Private Land Use Control—Zoning Attacks on 
Traffic Congestion, E. C. Yokley, City Attorney, 
Nashville, Tennessee 

Mass Transportation Facilities—Legal and Prac- 
tical Problems, James L. Beebe, Los Angeles, 
California 

Discussion 


2:00 P.M. 


Symposium Continued 


Public Off-Street Parking Facilities 

Revenue Bond Financing, John Pershing, New 
York City 

The Use of the Parking Authority in Providing 
Public Off-Street Parking Facilities, Anne X. 
Alpern, City Solicitor, Pittsburgh, Pennsylvania 

Discussion 

Report of Nominating Committee 

Election of Officers 
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Seventy-Third Annual Meeting 


PATENT, TRADE-MARK AND COPYRIGHT LAW 


ALBERT R. TEARE, Chairman, Cleveland, Ohio 
(All meetings will be held in The Shoreham) 


Saturday, 9:30 A.M. (Green Room ) 


Conference on Copyrights 


2:00 P.M. (Green Room ) 


Meeting of Council and Committee Chairmen 


Sunday, 10:00 A.M. (Main Ballroom ) 


General Session 


2:00 P.M. 
General Session 
Report of Committee on Copyrights and Report 
of Sub-Committee on Copyright of Committee 


To Cooperate with United Nations and 
U.N.E.S.C.O. 


8:00 P.M. 


Conference on Trade-Marks 


Monday, 2:00 P.M. (Main Ballroom ) 
General Session 
Report of Committee on Trade-Marks 


Tuesday, 10:00 A.M. 


General Session 


12:30 P.M. (Louis Seize Room ) 
Luncheon of International Association for the 
Protection of Industrial Property (American 
Group) 


2:00 P.M. (Main Ballroom ) 
General Session 
Report of American Group 


7:30 P.M. (West Ballroom ) 
Annual Dinner 
Address by E. Gordon Gowling, K. C., Dominion 
Vice President of The Canadian Bar Association 


PUBLIC UTILITY LAW 


WiLuiaM A. DouGHerty, Chairman, New York City 
(All meetings will be held in Carlton Hotel 
unless otherwise indicated) 


Sunday, 2:00 P.M. 


Meeting of Council 


4:00 P.M. (North Lounge ) 
Meeting of Advisory Committee 


Monday, 2:00 P.M. (Banquet Room ) 
Remarks of Chairman 
Appointment of Nominating Committee 
Report of the Standing Committee To Survey 
and Report as to Developments During the 
Year in the Field of Public Utility Law, Garrett 
R. Tucker, Jr., Chairman, Houston, Texas 
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Panel discussion on developments during the 
year 
Panel members: 
Honorable Justin Miller, Washington, D. C.— 
Radio and Television 
Sidney S. Alderman, Washington, D. C.—Trans- 
portation 
Randall LeBoeuf, New York City—Electric and 
Gas 
Norman Case, Washington, D. C.—Communica- 
tions 
General Discussion 


Tuesday, 10:00 A.M. (Banquet Room ) 
Federal and State Regulation—Their Proper 
Spheres 
Speakers: 
Thomas C. Buchanan, Vice Chairman, Federal 
Power Commission, Washington, D. C. 
Harry M. Miller, Chairman, Public Utilities Com- 
mission of Ohio, Columbus, Ohio 
Ralph M. Besse, Cleveland, Ohio 


2:00 P.M. 

The Place of Public Power in the American 
Economy by J. E. Corette, Jr., Butte, Montana 

Address by Hugh E, O'Donnell, K. C., Montreal, 
Canada 

General Discussion 

Report of Nominating Committee 

New business 

Election of Officers and Members of the Council 

Adjournment 


7:30 P.M. (Terrace Banquet Room, The Shoreham ) 
Dinner Dance 


REAL PROPERTY, PROBATE AND TRUST LAW 


WALTER L. NossAMAN, Chairman, 
Los Angeles, California 


(All meetings will be held in the General Services 
Administration Auditorium, F Street between 18th 
and 19th Streets, N. W., unless otherwise indicated) 


Monday, 11:00 A.M. (Jackson Room, The Willard ) 

Business session of the Council, followed by 

Luncheon for Officers and Members of the 
Council 


2:00 P.M. 
WALTER L. NossAMAN, Chairman, presiding 
Annual Meeting of the Section 
ABNER H. Fercuson, Washington, D. C., Vice Chairman, 
presiding 


Addresses: 
Governments’ Stake in the Real Estate and Mort- 
gage Field, Benjamin S. Adamowski, Former 
Corporation Counsel, City of Chicago 
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Recent Developments in Real Property Law, 

Harty J. Kane, Jr., of Washington, D. C. 
Report of Special Committee To Consider and 

Report on Proposed Rule to Govern Condem- 

nation Cases in Federal District Courts, Harold 

L. Reeve, Chairman, Chicago, Illinois. (There 

will be an open discussion and a vote on this 

report) 
Committee Reports: 

Current Literature Relating to Real Property 
Law, Robert H. Frazier, Chairman, Greensboro, 
N.C. 

State and Federal Legislation Affecting Real Prop- 
erty, Ernest F. Griffin, Chairman, Tarrytown, 
New York 

Significant Decisions on Real Property Law, Rob- 
ert E. Bingham, Chairman, Cleveland, Ohio 

Future Development of Real Property Law, Ed- 
ward C. King, Chairman, Boulder, Colorado 

Appointment of Nominating Committee 


Tuesday, 8:00 A. M. (Fairfax Room, The Willard ) 
Breakfast Meeting of Officers, Council and mem- 
bers of Section Committees 


9:30 A.M. 
EUGENE S. LINDEMAN, Cleveland, Ohio, Vice Chairman, 
presiding 
Addresses: 

A Problem in Trust Accounting — Depreciation 
and Depletion Reserves, C. Alexander Capron 
of New York City 

Federal Taxation Affecting Real Property, George 
F. Elmendorf of Los Angeles, California 

Committee Reports: 

Planning, Rebuilding and Developing Metropoli- 
tan Communities, Horace Russell, Chairman, 
Chicago, Illinois 

Public and Private Housing, Walter M. Bastian, 
Chairman, Washington, D. C. 

Model Probate Code, Paul F. Basye, Chairman, 
San Francisco, California 

State Legislation Affecting Trusts and Estates, P. 
Philip Lacovara, Chairman, New York City 


2:00 P.M. 
Ear S$. MACNEILL, New York City, Vice Chairman, 
presiding 
Addresses: 


Use of Power of Appointment in Estate Planning, 
A. James Casner, Cambridge, Massachusetts 

When and How to Take the Marital Deduction, 
Mark E. Lefever, Philadelphia, Pennsylvania 

Committee Reports: 

Pension and Profit Sharing Trusts, Fred E. Don- 
aldson, Chairman, New York City 

Prudent-Man Rule for Trust Investments, Frank 
G. Sayre, Chairman, Philadelphia, Pennsylvania 


Seventy-Third Annual Meeting 


Standards of Draftsmanship: Wills and Trusts, 

Joseph Trachtman, Chairman, New York City 

Business session of Section, including election of 
Officers and Members of Council 


5:00 P.M. 
Meeting of newly elected Council and Officers 


7:30 P. M. (Congressional Country Club, Brad Bou- 
levard, and River Road, Bradhills ) 


Annual Dinner 


W ednesday, 9:30 A.M. 
Henry B. PFiacer, St. Louis, Missouri, Vice Chairman, 
presiding 
Address: 
How to Prosecute and Defend a Will Contest, 
Thomas J. Welch, Vice President, Illinois State 
Bar Association, Kewanee, Illinois 
Committee Reports: 
Trust and Probate Literature, Henry H. Benja- 
min, Chairman, Chicago, I]linois 
State and Federal Taxation, Daniel J. Reidy, 
Chairman, New York City 
Trust and Probate. Decisions, H. E. Chenoweth, 
Chairman, Cleveland, Ohio 
Probate Courts: Law and Procedure, Thomas S. 
Edmonds, Chairman, Chicago, Illinois 


W ednesday, 2:00 P.M. (Jackson Room, The Wil- 
lard ) 
Meeting of Officers and Council to appoint 
Chairmen and members of Committees for 
ensuing year 


TAXATION 
H. Cecit Kitpatrick, Chairman, Washington, D. C. 


(All meetings, unless otherwise indicated, will 

be held in the Hall of Flags of the Chamber of 

Commerce of the U.S.A., Connecticut Avenue 
and H Street, N.W.) 


Thursday, 10:00 A.M. and 2:00 P.M. (District 
Room, Hotel Statler ) 
Meeting of Council (Executive Session) 


Friday, 9:30 A.M. and 2:00 P.M. (District Room, 
Hotel Statler ) 


Meeting of Council and Committee Chairmen 


Saturday, 10:00 A.M. 
General Session 
Address of Welcome by Jo V. Morgan, President 
of Bar Association of the District of Columbia 
Response by George Maurice Morris, First Chair- 
man of the Section of Taxation, Washington, 
D.C. 
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Seventy-Third Annual Meeting 


Section Chairman’s Report 

Reports of Committees* on Membership, Bureau 
Practice and Procedure, Tax Court Procedure, 
Appointments to the Tax Court, Procedure in 
Fraud Cases, and Pensions and Profit-Sharing 
Trusts 


12:45 P.M. (South American Room, Hotel Statler ) 
Luncheon 


Rosert N. Miiver of Washington, D. C., Council 
Member, presiding 


Speakers: 
Honorable Harrison Tweed of New York, Presi- 
dent of the American Law Institute: ‘The 


American Law Institute’s Federal Income Tax 
Statute” 

Honorable Herbert F. Goodrich of Philadelphia, 
United States Circuit Judge and Director of 
American Law Institute: ““The Dub Tries Pro- 
fessional Competition” 


2:00 P.M. 
Reports of Committees on Federal Income Taxes, 
Taxation of Corporations, Federal Estate and 
Gift Taxes and Powers of Appointment 


Sunday, 10:00 A.M. 
General Session 
Morton P. FisHer, Vice-Chairman, presiding 
Reports of Committees on Cooperation with State 
and Local Bar Association Tax Groups, State and 
Local Taxes, Tax Problems of Farmers, Taxation 
of Income of Estates and Trusts, Statute of Lim- 
itations, Section 102, I.R.C., and Taxation of 
Partnerships 


2:00 P.M. 

General Session 

Reports of Committees on Organizations Exempt 
under Section 101, I.R.C., Federal Excise and 
Miscellaneous Taxes, Appellate Procedure, Equal- 
ization of Taxes in Community Property and 
Common Law States, Legislative Drafting, Rela- 
tions Between Lawyers and Accountants, and 
Resolutions 


Monday, 12:30 P.M. (Federal Room, Hotel Statler ) 
Luncheon 
J. Pau JAckson of Dallas, Texas, presiding 
Speaker: 
Dean Erwin N. Griswold of Harvard Law School: 
“Recent Trends and Developments in the Law 
of Federal Taxation” 





2 


3. For detailed Committee reports, see the Section’s Advance Program. 
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2:30 P.M. 
General Session 
H. Cecit Kitpatrick, Chairman, presiding 
Report of Nominating Committee 
Election of Officers and Council Members 
Unfinished business 


New business 


4:00 P.M. 
Joint Meeting with the Section of Taxation of 
The Canadian Bar Association 
Speakers: 
M. Gerald Teed, Saint John, New Brunswick, 
Vice Chairman of the Section of Taxation of 
The Canadian Bar Association and Governor 
of Canadian Tax Foundation: “A Canadian 
Lawyer Looks at the Internal Revenue Code” 
Thomas N. Tarleau of New York City, Council 
Member of the Section of Taxation of the 
Bar Association: “An American 
Lawyer Looks at the Canadian Tax Laws” 


American 


Tuesday,9:30 A.M. - 


I. A Symposium of Procedure in Tax Fraud Cases 


MERLE H. MILter of Indianapolis, Indiana, 
Council Member, presiding 


Procedure before the Special Agent: 
Charles B. Eaton, Assistant Special Agent in 
Charge, Washington Division 
Procedure in the Penal Division: 
Riley Campbell, Head of Division 
Procedure in Department of Justice: 
Turner L. Smith, Chief, Criminal ‘Tax Section 
Indirect Proof of Income: 
Meyer Rothwacks, Assistant Chief, Criminal Tax 
Section 


Question Period 


II. Special Session on State and Local Tax Problems 
(Room A, Chamber of Commerce of the U.S.A.) 


RoseErtT S. CusHMAN of Chicago, Illinois, Chairman, 
Committee on State and Local Taxes, presiding 


Report on Annual Meeting of National Tax As- 
sociation: Jack R. Miller of Sioux City, Iowa 
Allocation Problems Arising in Connection with 
the District of Columbia Income Tax: Professor 
John W. Ahern, Georgetown University Law 

School, Washington, D. C. 


Discussion Period 
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Seventy-Third Annual Meeting 


12:30 P.M. (Presidential Ballroom, Hotel Statler ) 


Joint Luncheon with Section of Corporation, 


Banking and Business Law 


JouNn W. Kearns and H. Ceci KiLpatrick, Section 
Chairmen, presiding 
Speaker: 

Beardsley Ruml of New York City, economist, 
formerly Treasurer and Chairman of the Board 
of R. H. Macy and Company, and Author of 
“Pay-as-You-Go” 


2:00 P.M. 


I. A Symposium on Procedure in Tax Fraud Cases 
(Continued ) 


The case of Mr. Borderline: 

Borderline cooperates with the Bureau 
Spurgeon Avakian of Oakland, California 

Borderline relies upon his constitutional 
rights—Albert E. Arent of Washington, D. C., 
Chairman, Committee on Procedure in Fraud 
Cases 

Borderline in the Department of Justice — 
Joseph S. Platt of Columbus, Ohio 

Borderline is indicted—Boris Kostelanetz of New 
York City 


Critique of the Borderline case—Seymour S. 
Mintz of Washington, D. C. 


Question Period 


II. Special Session on State and Local Tax Problems 
(Continued ) 
Financing Local Schools: Harold Norman of Chi- 
cago, Illinois 


Discussion Period 


Wednesday, 10:00 A.M. (Room A, Chamber of 
Commerce of the U.S.A., Connecticut Avenue 


and H Street, N.W.) 


Special Session on State and Local Tax Problems 
(Continued ) 


Equalization of Property Tax Assessments: Pro- 
fessor H. K. Allen, Director of Bureau of Eco- 
nomic Research, University of Illinois 


Discussion Period 





COMMITTEE ON AMERICAN CITIZENSHIP 


Joun C. Cooper, Chairman, Princeton, New Jersey 


W ednesday, 10:00 A. M. (Pan American Room, Ho- 
tel Statler ) 
Round Table on American Citizenship 
Participants: The Members of the Standing Com- 
mittee, including Associate and Advisory Mem- 
bers and representatives of State and Local Bar 
Associations interested in citizenship problems 


INSTITUTE ON LEGAL BASIC ACCOUNTING 
PROBLEMS OF SMALL BUSINESSES 


Sponsored by 
‘THE COMMITTEE ON CONTINUING LEGAL EDUCATION 
oF THE AMERICAN LAW INSTITUTE 


in collaboration with the 
AMERICAN BAR ASSOCIATION 
with the codperation of the JUNIOR BAR CONFERENCE 
of the AMERICAN BAR ASSOCIATION and 
THE BAR ASSOCIATION OF THE DIsTRICT OF COLUMBIA 


Saturday, September 16, 9:00 A.M. (Presidential 
Ballroom, Hotel Statler ) 
“Basic Problems of Accounting for Lawyers” 
Robert Amory, Jr., Professor of Law, Harvard 
University Law School 
Mark E. Richardson, Washington, D. C. 


2:00 P.M. 


“Corporate Accounting Problems” by Harold 
Birnbaum, Los Angeles, California 


“Tax Accounting Problems” by C. Rudolph Peter- 
son, Washington, D. C. 


THE NATIONAL CONFERENCE 
OF BAR EXAMINERS 


EuGENE GLENN, Chairman, San Diego, California 


Monday, 2:00 P.M. (Pan American Room, Hotel 
Statler ) 
Report of Secretary, George H. Turner, Lincoln, 
Nebraska 
Panel Discussions: 


(1) ‘What Are the Best Sources for Bar Exam- 
ination Questions?” 
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(2) “Should Bar Examination Questions Cut 
Across Course Lines so as to Include Two or 
More Subjects in Each Question?” 





(3) “What Should Be Done for the Applicant 


Who Fails a Bar Examination and Wants To 


Know Why He Failed?” 


12:30 P.M. (Lafayette Room, Lafayette Hotel) 
Joint Luncheon with the Section of Legal Education 


Seventy-Third Annual Meeting 


and Admissions to the Bar 


Report of Executive Secretary, National Confer. 


ence of Bar Examiners, Marjorie Merritt 


Tuesday, 9:30 A.M. (Hall of Government, George 


Washington University ) 
Panel Discussions: 


(4) “How Should the Passing Mark on a Bar 
Examination Be Determined? 
(5) “What Is the Bar Examination Intended To 


Test?” 


(6) “Should Bar Examinations Include Option 


Questions?” 


Report of Chairman, Eugene Glenn, San Diego, 


California 


The Advocate 


(Continued from page 610) 

respect qualities that made 
leaders at the bar and to recognize 
and imitate their skills. 
he learned how eager leaders of the 
profession always were to know and 


and 


Moreover, 


to help a young man who they 
thought would carry on the tradi- 
tions of the profession in which their 
own lives were absorbed. 

The apprentice system was at its 
smaller communities 
where one could appear in justice 
court without being admitted to the 
Bar and where every law office was a 
sort of private legal aid society. Each 
lawyer had poor relatives, 
friends, poor political followers, who 
sought his advice in their small trou- 
bles. The common sense and apti- 
tude of the law student were tried 
out after a time as a counselor for 
such nonpaying clients. He began to 
learn how to deal with clients, wit- 
nesses and adversaries and how to 
investigate facts and law. If he showed 
promise, ultimately he was allowed 
to try the losing side of a justice court 
lawsuit. It was probably over a small 
bill for goods sold and delivered, 
or deceit in the sale of a horse, the 
latter a prolific and entertaining 
source of premotor age litigation. If 
he had a flair for trial work, he was 
enlisted to assist in preparing his 


best in the 


poor 
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W ednesday, 9:30 A.M. (Hall of Government, George 
Washington University ) 


Panel Discussions: 
(7) “How To Prepare a Good Bar Examination 
Question” 


(8) “What Subjects Should Be Included in the 
Bar Examinations?” 


General Discussion 


Election of Officers 


tutor’s cases for higher trial courts, 
to sit in at the trial, and perhaps to 
help on an appeal—provided the 
client was still indignant, and sol- 
vent. Thus he accumulated experi- 
in the on which he 
would first be put to test in his pro- 
fession. He discovered that advice 
may be erudite without being wise. 
He learned to size up a case, to know 
how many stories which sound credi- 
ble ex parte go to pieces under cross- 
examination. He learned the feel of 
a lawsuit and a wholesome skepticism 
about his own client’s statements. He 
learned to prove the signature on a 
promissory note, to prove books of 
account, to interrogate a witness 
without leading—too much, to ask a 


ence matters 


hypothetical question, to cross-ex- 
amine and, most of all, when to let a 
hostile witness alone. He learned 
how to organize and present mate- 
rials, not to satisfy professors, but to 
convince farmers and carpenters and 
laborers and miscellaneous humanity 
in the jury box. He learned to speak, 
not merely so he could be understood 
by persons of education, but so he 
could not be misunderstood by those 
without it. Such matters lie at the 
very root of successful litigation. 
They are experiences which our 
young men leave the law school with- 
out knowing and which of course 


are very difficult. to teach except in 
actual practice. 


Law School System 
Produces Scholars, Not Advocates 


If the weakness of the apprentice 
system was to produce advocates 
without scholarship, the weakness of 
the law school system is to turn out 
scholars with no skill at advocacy. 
The problem, therefore, is whether a 

I pointed out that the old system 
of apprenticeship taught one to 
practice law by assigning the student 
to actual work in what I character- 
ize ‘as the private legal aid business 
of the office. Perhaps the law schools, 
too, could combine this important 
public service with practical experi- 
ence for senior students. In any 
thickly populated area a large num- 
ber of people need and are qualified 
to receive free legal aid. In most 
such places, legal aid societies are 
struggling for support, and one of 
their burdens is to obtain services 
of lawyers. I see no reason why, in 
codperation with bar associations, 
local courts and legal aid societies, 
each law school should not maintain 
a legal clinic, as each medical school 
now tries to maintain a medical 
clinic. Law students must learn to 
deal with live problems instead of 
hypothetical cases, just as young doc- 
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tors find that experience on cadavers 
does not teach skill with living flesh 
and blood. The student, of course, 
may not engage in law practice be- 
fore admission. But he might con- 
duct interviews with the indigent 
client and his witnesses, and possibly 
his adversaries, and prepare a brief 
of the facts and of the law. While he 
was performing a useful service, he 
would be learning something about 
the sources of evidence, how to get 
and weigh it, how fallible it all is, 
and how partial clients are in relat- 
ing their own troubles. The case at 
that stage would be taken up by an 
instructor, perhaps, or a volunteer 
lawyer qualified to practice law. 
Within the faculty, the best counsel 
would be available in any specialty 
involved. If the case went to court, 
it could interest the services of law- 
yers too busy to take on the whole 
preparation of legal aid cases. The 
student could observe and perhaps 
assist the actual trial of an actual 
case, in preparation of which he had 
had a part. Of course, such plans 
require close supervision and support 
of the Bar and judges, and depend on 
the good sense of administering per- 


John Dewey and the Law 
(Continued from page 622) 


possible of stability and regularity of 
expectation in determining courses 
of conduct”.§? He also failed to men- 
tion (probably because he deemed 
it a professional rather than a phil- 
osophic problem) the limited scope 
of the judicial function as compared 
with that of the legislature, in 
adapting law to the changing facts 
of social life. 

Dewey’s deprecation of the useful- 
ness of formal logic for legal reason- 
ing was also, I believe, an argumen- 
tative overemphasis. To be sure, 
judges and lawyers do not frame 
their opinions and their arguments 
in the forms of the syllogism; yet 
with very rare exceptions their 


sonnel and to some extent on local 
conditions. 

But it seems to me that in such a 
way the law schools might recapture 
some of the values lost with abandon- 
ment of the apprenticeship system. It 
might prove a forward step, both in 
legal aid and in legal instruction. 
The difficulty with leaving trial ex- 
perience to be acquired during clerk- 
ship after admission is that law offices 
which employ clerks are now rarely 
set up to render the systematic, super- 
vised study of trial methods which 
law schools could offer. 

Lord Radcliffe recently described 
the law as “that strange calling which 
is neither so masterful as a craft, nor 
so precise as a science, nor so imagi- 
native as an art, and yet which mixes 
the elements of all three and which 
we are disposed to rank among the 
great professions”. That profession 
can be worthily maintained only by 
placing standards of quality above 
those of quantity, and a balanced, 
and exhaustive scholarship 
above the impressionism of popular 
opinion. Such standards have values; 
they also have a price. While works 
of quality win respect within the 


exact 


arguments are enthymemes, or par- 
tial syllogisms, that satisfy the formal 
requirements of validity. Since 
Dewey believes that “symbolization 
is a necessary condition of all inquiry 
and of all knowledge”,°* he can 
scarcely fail to recognize that the 
explicit formulation of premises, 
both legal and factual, will aid 
the legal reasoner in determining 
whether his conclusion is_ well 
grounded. In choosing judicial pro- 
cedure as a literal instance of his 
theory of the construction of judg- 
ments, he recognizes that the final 
“judgment” (in the legal sense) is 
the result of a series of intermediate 
judgments (in a logical sense) which 
are governed by the “correspond- 
ence” between the “proved” facts 
and the legal meanings that give 


The Advocate 


profession, they may not earn wide 
recognition, for the law is a calling 
too occult to be appraised and ap- 
preciated by the uninitiated, and 
general popularity is apt to be the 
badge of low professional standards. 

The Stanford Law School, like the 
Supreme Court, is now housed in 
new and elegant quarters. The silent 
eloquence of the edifice, however, 
pays tribute to the profession of ar- 
chitecture rather than to the law. But 
it fixes a high standard for the intel- 
lectual and spiritual life with which 
we must animate them. 

As we gather in the imposing pres- 
ence of this new home, it indicates 
no lack of appreciation to remind 
ourselves that, to a law school as to a 
court, men matter more than build- 
ings. May the buildings we dedicate 
be peopled with consecrated men— 
men to whom the law is the first and 
last interest in life, to which they are 
single-minded in devotion, and to 
which they bring intellectual bold- 
ness, integrity and courage. This will 
make a living institution which will 
be both cradle and monument to our 
profession. 


them Such “corre- 
spondence” can be better judged if 
legal and factual propositions are 
arranged in a formal pattern, even 
though this is only a temporary 
scaffolding of legal reasoning. One 
of Dewey’s former pupils has well 
shown the relation between instru- 
mental and formal logic in legal 
reasoning.*° 


significance.*® 


Theory of Contextual Meaning 
Significant for Legal Reasoning 
Dewey’s contextual theory of mean- 
ing has pervasive significance for 
legal reasoning. The meaning of a 
legal term is to be determined from 





37. Ibid., 25; Hall, page 351. 

38. Logic, 263. 

39. Ibid., 120-122. 

40. Morris (Clarence), How Lowyers Think (1937). 
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the meaning of the proposition in 
which it occurs; and the meaning of 
this proposition is to be determined 
from the larger context in which it 
occurs. Legal language is ‘‘scientific 
language” in the sense that each 
meaning “is expressly determined by 
its relation to the other members of 
the language system”.*! A few in- 
stances of the implication of this 
theory may be noted. O. W. Holmes 
pointed out that words used in com- 
mon speech, such as “malice”, 
“intent”, “right”, “duty” have mean- 
ings, when used in legal contexts, 
which are different from their popu- 
lar meanings.4? The late Wesley N. 


Hohfeld, 


Arthur L. Corbin, clarified the mean 


and after him Professor 
ings of such legal terms as “right” 
and “duty” by defining them in terms 
of legal consequences,* that is, ac- 
tions for redress and defenses. More- 
over, the same symbol frequently has 
different meanings in different legal 
contexts. “Conversion” has one 
meaning in the law of torts and 
another in the term, “equitable con- 
version”. A more interesting example 
is the word “employee”, which has 
been held to include women doing 
piece-work at home, for compensa- 
tion paid by a company which sup- 
plied the materials and received the 
finished product, under the Fair 
Labor Standards Act** but not under 
the Social Security Act.*5 Such ex- 
amples do not show any contradic- 
tion between legal propositions, nor 
any inconsistency in legal reasoning. 
On the other hand, the contextual 
theory of meaning does not signify 
that like Humpty- 
Dumpty, at liberty to give a word 
any meaning that they please. As 
Dewey says, “the quality of the 
problematic (i.e., the 
proved facts) determines which rules 
of the total [legal] 
selected”’.*6 


judges are, 


situation 


system are 

However, the contextual theory of 
meaning does raise, for legal termi- 
nology, two important problems. 
How far does the relevant context 
extend? By narrowing contexts one 
could limit the meaning of a legal 
term to the context of a particular 
sentence of a statute, or to the con- 
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text of a particular litigation, so that 
it would have no meaning for any 
This 


not show 


ad 
the 


reductio 
that 
meaning is 


other context. 
does 

theory of 
absurd; it merely shows that sagacity 


absurdum 
contextual 


in interpretation must be used by 
the legal reasoner to determine what 
legal meaning is the appropriate one 
in a given legal context. Every legal 
term falls in the larger context of the 
state, of 
society. The other problem is, how 


ends of the law, of the 
can legal terms have professional and 
exact meanings in legal contexts and 
yet be translatable, as they often 
must be, into terms of popular 
terminology? The lay witnesses whose 
testimony proves facts, the jurors 
fact with 
the aid of legal criteria, and the lay 


who determine issues of 
legislators who vote upon proposed 
laws, are examples of the need for 
such translation. This question raises 
recurrent problems of judicial ad- 
ministration. 


Dewey's Theory 
Part of Theory of Valuation 
Dewey's prescription that legal 
reasoning should employ a logic of 
consequences rather than antecedents 
is itself a part of a theory of valua- 
tion. In a long essay contributed to 
a new encyclopedia*’ he presents, in 
rather abstract language and with 
but few illustrations, an analysis of 
the traditional meanings of value, of 
his own conception of valuation- 
propositions, and of the process of 
valuation. While the discussion makes 
only a few references to legal valua- 
tions and its implications are not 
always clear, it has significance in sev- 
eral ways for jurisprudence and for 
an empirical science of law. 

Dewey distinguishes between valu- 
ation-propositions and propositions 





41. Logic, 50. 

42. Op. cit. supra, note 14, 
459-462. 

43. See Hohfeld, ‘Fundamental Legal Concep- 
tions as Applied in Judicial Reasoning’’, 23 Yale 
L. J. 16 (1913); Corbin, “‘Legal Analysis and Ter- 
minology’’, 29 Yale L. J. 163 (1919); Hall, Readings 
in Jurisprudence (1938) 471-484. 

44, Walling v. American Needle Crafts, Inc., 


10 Harv. L. Rev 


139 F. (2d) 60 (C.C.A. 6, 1934). 
45. Glenn, Collector v. Beard, 141 F. (2d) 376 
(C.C.A. 6, 1944). 


about valuations.*® The latter are 
matters-of-fact, 
namely, that a certain valuation has 
(or has not) been made. The former 
are generalizations about the way or 


statements about 


ways in which certain operations 
should or shall be performed in the 
future. A legal proposition, as a rule 
for the judicial decision of contro- 
versies in which certain factual situa. 
tions are proved, is a_ valuation. 
proposition. A statement that such a 
rule has been enacted or judicially 
established in a certain jurisdiction 
is a proposition about a valuation. 
In the ordinary legal discourse of 
judicial opinion and legal treatise, 
these two types of propositions are 
commonly combined. Thus the state- 
ment, “the legislature of New York 
has enacted that a written promise, 
signed by the promisor, to pay the 
promisor’s debt, 
charged in bankruptcy, is legally 
enforceable’’*® combines a valuation- 


previously — dis- 


proposition (‘‘is legally enforceable’) 
and a proposition about a valuation 
(“has enacted”). Dewey insists upon 
the importance of propositions about 
valuations: Without them, valuation- 
propositions in a “distinctive” sense 
cannot “‘exist”.5° The reason for this 
view is that valuations are acts of 
by human 
beings, and it is always important 


prizing or appraisal 
to know by whom and under what 
conditions the valuation has been 
For legal propositions as 
valuation-propositions — this 
that one needs to inquire as to the 
authority of the valuer. Dewey would 


made. 
means 


agree with Holmes that law “is not 
a brooding omnipresence in the 
sky” 


that it is “the voice of an articulate 


whether he would also agree 


sovereign” is not so clear in this 
context, though he would agree that 
the authority and competence of the 





46. Logic, 121. 

47. Dewey, “‘Theory of Valuation’’ (1939) 2 
International Encyclopedia of Unified Science, No. 
4. The page references are to the pamphlet edi- 
tion. 

48. Ibid., 19-20. 

49. See N. Y. Personal Property Law § 31. The 
statement in the text is not a mere paraphrase of 
the statutory language, which states, in effect, that 
any such promise shall be void unless in writing 
and signed by the promisor. 

50. Op. cit. supra, note 47, 20. 
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valuer would constitute a part of the 
conditions for the evaluation of the 
valuation. That the Constitution of 
the United States or that the Su- 
preme Court of the United States 
has made a certain valuation is a 
cogent reason why a federal judge 
should follow it, but it is ordinarily 
no reason why a French judge should 
follow it. 

Dewey's conception of valuation 
includes but is not confined to “ac- 
tivities to’ which the name ‘moral’ 
is applied”.5 He rejects the rdle of 
“feelings” (including moral feelings) 
in valuation, as inner states of mind 
which are “wholly private, accessible 
only to private inspection”.5? His 
purpose here is to release valuations 
from “unexamined traditions, con- 
and institutionalized cus- 
(in which moral feelings 
have their secret origin) and to re- 
lieve the present tension in society 
between the emotional and the in- 
tellectual by “the establishment of 
cultural conditions that will support 
the kinds of behavior in which 
emotions and ideas, desires and 
appraisals, are integrated”’.5* 

Dewey does not explicitly reject 
the view that there is a distinctive 
moral sense or moral intuition that 
tends to govern many human valua- 
tions, but he would have it con- 
trolled by the intellectual process 
of valuation, that is, the appraisal 
of ends and means. In this sense he 
seeks a theory of valuation which is 
common to all practical disciplines: 
morals, engineering, medicine, law, 
etc. For legal valuations this has the 
immeasurable advantage, I think, of 
discarding the notion that they must 
be governed at some higher level by 
a body of valuation-propositions 
known as “ethics”.55 A good many, 
perhaps all, legal valuations are 
governed to a considerable extent by 
considerations of administrative ex- 
pediency, or political principle. Re- 
cently, for example, several American 
courts have differed on the legal 
right of a minor child to recover 
damages from a defendant who 


ventions 


toms’’53 


alienated the affections of his parent. 
One court recognized such a right 
on grounds that were primarily 


“moral”,°® while another rejected 
the claim on the ground, among 
others, that actions for alienation of 
affections had been used for purposes 
of extortion.5? Again, the political 
principle that officials shall not have 
power arbitrarily to deny a citizen 
freedom to speak his beliefs, however 
bizarre or unpalatable to the ma- 
jority, does not mean that the major- 
ity are under an ethical duty to go 
and listen to him. While I agree thus 
far with Dewey, I should not agree 
if he meant to say that legal valua- 
tions do not have distinctive charac- 
ters which set them off from those of, 
say, medicine and engineering. 

A third position of Dewey is that 
standardized ends provide ‘‘more or 
less blank frame-works where the 
nominal ‘end’ sets limits within 
which definite ends will fall, the 
latter being determined by appraisal 
of things as means”.5* The ends of 
the law as set forth by some legal 
philosophers are thus of no value 
unless they serve to indicate means 
of attaining them. Here one may 
compare Bentham’s four ends of the 
civil code (security, equality, sub- 
sistence, abundance) with Stammler’s 
ideal of a community of free-willing 
men. 

A fourth position is that valuation- 
propositions must be grounded in 
physical generalizations,5® that is, 
upon temporal and “causal” rela- 
tions. By this is meant that valuation- 
propositions must have empirical 
bases. This position has, of course, 
been urged before. The legal realists 
proposed to investigate the conse- 
quences of legal rules and doctrines, 
as a basis ultimately for legal change. 
However, in their zeal to assimilate 
legal valuations to scientific pro- 
cedures, they tended to blur or to 
obliterate the important difference 
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between factual and normative (or 
prescriptive) generalizations. Hence 
the proposed plan to divorce the 
“Is” and the “Ought” temporarily 
for the purpose of investigation® 
and study, seems basically unsound 
and impracticable. Dewey's theory 
of valuation seems to indicate his 
view that the facts—of things as 
means and consequences as ends and 
their relations—to be used in arriving 
at valuations are to be selected and 
tested with a view to a definite valua- 
tion or set of alternative valuations. 
While legislative committee hear- 
ings are often not models of em- 
pirical valuation, in so far as they 
conduct their investigations as gen- 
uine inquiries into facts selected with 
a certain proposed statute or statutes 
before them, they conform to the 
theory of valuation. It is, therefore, 
futile to believe that “social scien- 
tists”, working with “facts” alone and 
with no valuations in view, will pro- 
vide the ready-made empirical basis 
for new legal valuations. On the 
other hand, the propositions-about- 
valuations of present legal systems 
(legislation and case law) provide 
empirical bases for generalized valua- 
tions, as is shown by Pound’s theory 
of social interests.* The current con- 
ception of “public policy” or 
“policy” as a kind of criterion for 
judging is based upon an interpre- 
tation of legal valuations in relation 
to consequences. When used in the 
process of judging, social interests or 
policies compete and conflict with 
each other. At this point Dewey's 
theory of legal reasoning as pre- 
viously outlined complements his 
theory of valuation. Taken together 
they serve to explain the most im- 
portant aspects of the changes in 
legal method and in legal substance 
of the last fifty years. 





51. Ibid., 21. 

52. Ibid., 10 

53. Ibid., 64. 

54. Ibid., 65 

55. See Cairns, The Theory of Legal Science 
(1941) 9, where ‘a rational theory of ethics’’ is 
regarded as a necesscry component of *‘jurispru- 
dence as a social science’’. 

56. Daily v. Parker, 152 F.. (2d) 174 (C.C.A. 7, 
1945). 

57. Taylor v. Keefe, 134 Conn. 156, 163 (1947). 


58. Op. cit. supra, note 47, 45. 

59. Ibid., 53, 57. 

60. This was set forth with moderation and cavu- 
tion, as one of the beliefs held in common by the 
legal realists, in Llewellyn, ‘Some Realism About 
Realism—Responding to Dean Pound’’, 44 Harv 
L. Rev. 1222, 1236 (1931). However, some legal 
realists apparently went further. 

61. See Patterson, “Pound's Theory of Social 
Interests’ in Interpretations of Modern Lego! 
Philosophies (1947) 558. 
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Propriety of Judges 
Appearing As Witnesses 

(Continued from page 633) 

a statute or canon of judicial ethics. 

As to the existing rules governing 
generally the competency and com- 
pellability of judges as witnesses (lay- 
ing aside for the moment the subject 
of character witnesses) we see no 
reason to urge any action by the 
Association. The public policy rec- 
ognized for three hundred years or 
more, that the interests of justice re- 
quire that judges who have knowl- 
edge of facts material in criminal and 
civil cases be subject to testimonial 
compulsion, has a solid basis. It is 
clear that in any case counsel should 
refrain from calling judges as wit- 
nesses, unless convinced that justice 
clearly requires it, but if any action 
is to be taken about that, it would 
take the form of a canon of profes- 
sional ethics, admonishing lawyers 
to that effect, and we already find 
such admonitions in judicial deci- 
sions. 

As to the use of judges as character 
witnesses, additional considerations 
apply owing to the intrinsic nature of 
that sort of evidence. Although evi- 
dence as to reputation does not in 
any true sense represent the personal 
opinion of the witness as to the char- 
acter of the person involved, the pub- 
lic and juries may regard it as such 
and gain the impression that the 
judge testifying to character is vouch- 
ing for the person involved. This is 
definitely so in criminal prosecutions. 
To the public such instances may 
give the impression that the judge 
who testifies has become a partisan 
and is stepping down from his lofty 
position to vouch for the accused and 
lend the weight of his position to 
testimony which indicates his _per- 
sonal judgment that the accused is 
not the sort of person who would 
commit the offense charged. These 
objections are aggravated where 
judges of high courts in the same 
judicial system as the trial court ap- 
pear as character witnesses. 


Under federal statutes, a judge of 
an appellate court who testifies in a 
trial court is disqualified to sit in 
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the case if it reaches his court on 
appeal. It may be that as a friend of 
the party involved he would dis- 
qualify himself in any event, and in 
such case the fact that a statute dis- 
qualifies him because he testifies be- 
low is not especially important, al- 
though his brethren on the appellate 
court may suffer some embarrassment 
if the record shows that one of their 
number has vouched for the accused 
in the court below. 

The remaining problem is whether 
the appearance of judges as character 
witnesses should be subjected to re- 
straint either by statute or canons 
of ethics. 

Two bills relating to judges as 
witnesses are now pending in the 
Congress. H.R. 5671, 81st Congress, 
Ist Session, introduced July 18, 1949, 
by Representative Keating of New 
York, would add to the United 
States Code a section reading as 
follows: 


No justice of the United States shall 
testify as to the character or reputa- 
tion of any person or as to any matter 
of opinion in any action in any court 
of the United States. 


The other is H.R. 5623, intro- 
duced by Representative Smith of 
Wisconsin July 13, 1949, to provide 
that federal judges shall not be com- 
pelled to appear as character wit- 
nesses or to appear as witnesses where 
the testimony could be obtained 
from other sources. 

Even if this subject were to be 
dealt with by statute, we are agreed 
that neither of these bills should be 
approved. 

H.R. 5671 would place an absolute 
prohibition on character testimony 
by federal justices in any action in 
the federal courts. We think the door 
should be left open for such evidence 
in exceptional cases where justice re- 
quires. The bill also places an ab- 
solute prohibition on testimony by 
federal justices as to any matter of 
opinion. Here again such testimony 
ought to be admitted where justice 
requires. The speed of an automo- 
bile in an accident case may be a mat- 
ter of opinion. The mental compe- 
tence of a testator is a matter of 
opinion, and a judge may happen to 
be a close friend or a witness to his 





will. Many illustrations could be 
given of opinion evidence which a 
judge under some circumstances may 
properly give. 

Furthermore, a question arises as 
to whether the word “justice” in the 
bill includes only justices of the Su. 
preme Court, and whether “actions” 
includes only civil actions. Control 
by statute over judges of federal 
courts in this field, if enacted, should 
probably extend to their appearance 
in state courts. There ought not to 
be much doubt as to the power of 
Congress to go that far to preserve 
the dignity of and public respect for 
the federal judiciary. Federal legis- 
lation, if enacted, may properly give 
like protection to state judges sum- 
moned to testify in federal courts. 
Only the cases of state judges testify- 
ing in state courts seem to be without 
the power of Congress. 

Opposition to the Keating Bill, 
H.R. 5671, has been offered in one 
bar association on the ground that 
it would violate the Constitution of 
the United States. We doubt that. 
The constitutional provision giving 
an accused in a criminal case compul- 
sory process to obtain witnesses in his 
behalf did not freeze, as of the date 
of its adoption, the law then in force 
as to the competency of witnesses or 
their privileges or as to admissibility 
of evidence. We think the compul- 
sory process provision merely gives 
the accused the right as to evidence, 
otherwise competent and admissible 
at the time it is resorted to, and leaves 
Congress free at any time in accord- 
ance with sound public policy to 
alter the law as to competency, ad- 
missibility and privilege.® 

An alteration of the existing law 
as to testimonial compulsion on 
judges would not seem to violate 
any conception of due process estab- 
lished by judicial decisions. As to 
the ex post facto provisions of federal 
or state constitutions, decisions to 
the effect that changes in the law 
working hardship to an accused are 
forbidden by it, seem to relate to sit- 





8. Wigmore, 3d Ed., Vol. VII, Sec. 2191; Ander- 
son v. State, 126 Pac. 840; s.c. 8 Oklahoma 90; 
Fleming v. Superior Court of Orange County, 238 
Pac. 88 (Cal.) 
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uations where the extent of the proof 
required for conviction is reduced 
after the offense has been commit- 
ted, but if a statutory change in the 
law as to competency of witnesses or 
admissibility comes within the ban 
of the ex post facto provision, the 
ban would apply only to cases where 
the alleged crime was committed be- 
fore the passage of the act. 

rhe other bill, H.R. 5623, is open 
to some of the objections made to 
the Keating Bill. It does leave a fed- 
eral judge free voluntarily to testify 
as a Character witness if he thinks 
justice requires it, but it is a volun- 
tary appearance rather than one com- 
pelled by subpoena, and it is desir- 
able to avoid voluntary appearance. 
rhe provision relieving judges from 
testimonial compulsion as to any fact, 
if the testimony can be obtained 
from other sources, is unsatisfactory. 
If the fact in question is not contro- 
verted, it should be stipulated and if 
there is a conflict on the point, cumu- 
lative evidence may be vital. 

The members of the Committee 
are in accord as to what has been 
said in this report down to this point. 

The final problem before us is 
whether to recommend legislation 
relieving judges to some extent from 
testimonial compulsion as character 
witnesses, or to recommend adoption 
of a canon of judicial ethics on the 
subject, and perhaps also a canon of 
professional ethics, or to do neither 
and leave the law and the canons as 
they stand. As members of the Com. 
mittee entertain somewhat diverse 
views on that problem, we have con- 
cluded to subscribe to the above re- 
port and allow each member to add 
his own statement as to what, if any, 
action should be taken by the Asso- 
ciation. That course will at least 
serve to bring before the Association 
various points of view. 


Statement by William D. Mitchell 


In the present state of the law it 
seems clear (excepting the case of a 
judge acting as a witness in a case in 
which he is presiding) that a judge 
is a competent witness and subject 
to compulsory process to testify as a 
“character” witness, and enjoys no 


exemption or privilege merely be- 
cause he is a judge, which a trial 
court has authority to recognize. 
That being so, no canon of judicial 
ethics could excuse him from obeying 
a writ of subpoena. 

I cannot reconcile myself to a pro- 
posal to leave judges subject to com- 
pulsory process as character witnesses 
and at the same time to adopt a 
canon of judicial ethics which ex- 
pressly or by implication would seem 
to cast a reflection on judges who 
give such testimony. The most that 
could be done by a canon would be 
to admonish judges when asked to 
testify as character witnesses, and if 
convinced that justice does not clear- 
ly require their testimony, to en- 
deavor to persuade counsel not to 
resort to compulsory process. Judges 
may try that without any canon. 
Furthermore, to require pressure on 
lawyers not to subpoena the judge as 
a character witness, in the face of a 
long standing public policy expressed 
in the law which subjects a judge to 
compulsory process, is not a forth- 
right way to deal with the problem. 
If counsel is convinced that the jus- 
tice to his client requires a judge’s 
testimony, he would yield only be- 
cause he shrank from antagonizing 
the judge. That puts the lawyer in 
a difficult position, especially be- 
cause of the canons of professional 
ethics which him 
(Canon 5) to present every defense 
that the law of the land permits, and 
state (Canon 15) that “no fear of 
judicial disfavor .. . 
him from the full discharge of his 
duty”. 

If resort to character evidence is 
desirable in any case—and the courts 
have held that in a criminal case 
such evidence may raise a reasonable 
doubt of guilt—the best available 


now admonish 


should restrain 


evidence on the point may be re- 
quired. 

Rather than adopt a canon of judi- 
cial ethics, I prefer that no action of 
any kind be taken. 

Resort to legislation to restrain 
judges from testifying as character 
witnesses has its objections. The dis- 
cussion, in the report, of pending 
bills, discloses some of the difficul- 
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ties in framing such measures. None 
of the Committee believes that such 
testimony should be absolutely pro- 
hibited. Legislation stating the con- 
ditions on which resort may be had 
to character testimony by judges is 
hard to frame. To cover the field, 
action by the several states as well as 
by Congress would be necessary. 
After all, the present law has been 
in force for a long time and rarely 
has anything occurred which sug- 
gests a need for changing it. 

Of all our professional organiza- 
tions the American Bar Association 
should be most careful to exercise a 
steadying influence and not allow 
itself to be stampeded into hasty ac- 
tion on this subject because of a spo- 
radic incident or two, which for 
other may have 
aroused public and professional at- 
tention. Recently many bar associa- 
tions and their committees have been 
giving attention to the problem and 
this has served to bring to light the 
various considerations affecting it 
and that in itself should have a tend- 
ency to guide the profession, includ- 
ing the judiciary. It has also served 
to bring to the attention of the pub- 
lic that judges are subject to testi- 
monial compulsion, and for centuries 
have been so, because the disclosure 
of all material facts by all persons, 
high or low, has been deemed essen- 
tial to justice. The judges are the 
select of our profession. We ought 
to be able to rely on their good 
judgment and sense of the proprie- 
ties, without any new canon or stat- 
ute, If any action is needed it should 
take the form of legislation, difficult 
as that may be, but I would leave the 
law as it is until there is more evi- 
that a 


various reasons 


dence than we now have 
change is desirable. 

At first I was troubled at the in- 
ability of the Committee to agree 
on all aspects of the subject, but I 
am now convinced that to allow each 
member to state his views in his own 
way will best serve the Association. 
Unanimity would have been a com- 
promise requiring members to sur- 
render and refrain from disclosing 
some of their convictions. The Com- 


mittee are not required to decide 
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anything. That is for the House of 
The have 
agreed upon supplies the basic infor- 


Delegates. report we 
mation, and the expression ol indi- 
vidual views on the course to be fol- 
the 
will have before it the precise views 


lowed insures that Association 


of each member on the controver- 


sial points. 


Statement by Henry S. Drinker 

As pointed out on page 9 ol the 
principal opinion, when a judge is 
asked to give “character testimony” 
in a criminal case, all the accused is 
entitled to is a statement by the wit- 
ness of the general reputation of the 
defendant in the community; where- 
as the jury will assume that the judge 
himself does not believe the accused 
to be the sort of person who would 
commit the offense charged. It would 
not seem that an accused is deprived 
of anything to which he is properly 
entitled if the judge should decline 
voluntarily to add the prestige of his 
position to the proper evidence of 
common reputation. 

I do not think that a statute on the 
subject could be drawn which would 
be sufficiently flexible to allow for the 
exceptional cases in which justice 
might clearly require “character testi- 
mony” from a judge. 

I am not in favor of amending the 
Canons unless this appears clearly 
necessary. Most of the states have 
adopted our Canons and any amend- 
ment creates confusion. 

The duty of the lawyer to refrain 
from calling a judge as a witness 
merely or primarily because he is a 
judge is, I believe, covered by Pro- 
fessional Canon 32, requiring every 
lawyer to uphold the respect for the 
judicial office, as well as by the spirit 
of Canon 15. 

I believe that, as a practical mat- 
ter, a judge’s expression to counsel 
of his unwillingness to testify will, in 
the great majority of cases, deter 
counsel from calling him. 

Should the Association consider it 
advisable to adopt an additional 
Judicial Canon, I believe that the 
following involves the principles ap- 
plicable: 

When a judge is solicited as a wit- 
should weigh thoughtfully 


ness, he 
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the lowered public respect which may 
result from any apparent partisanship 
on his part in litigation; he should not 
voluntarily testify if he believes that 
his testimony is desired primarily be- 
cause he is a judge, and should testify 
voluntarily as a character witness only 
in exceptional cases, when, in his 
opinion, justice clearly requires it. 


Statement by Laurance M. Hyde 


I agree with the statement of Chair- 
man Mitchell that (excepting the 
case of a judge acting as a witness in 
a case in which he is presiding) a 
judge is a competent witness and sub- 
ject to compulsory process to testify 
as a “character” witness, and enjoys 
no exemption or privilege merely be- 
cause he is a judge, which a trial 
court has authority to recognize. I do 
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not feel that any change in this situa- 
tion by legislation is desirable. It has 
been suggested that a trial judge 


might be given discretion by statute f§ , 


to excuse a judge, who has been sub- t 
poenaed, from testifying; or to pro- : 
vide that, before a party can obtain J 
compulsory process for a judge to J 
testify as a character witness, he must ; 
make a showing of necessity to the | 
trial judge. I doubt the advisability 4 
The remedy § 
might be worse than the conditions 
we seek to cure. 
cases when a judge feels there is any 
impropriety in testifying as a char- 
acter witness, he can prevent being 
used by making his views known to 
the attorney who wants him to testify. 
Certainly, an unwilling charactet 


of such legislation. 


I believe in most 
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mess is not likely to be used. | 
so feel that a judge who would 

do this would not be likely to 

isk the trial judge to take any action 
ither; and that requiring permission 
{ the trial judge in every case in 
hich the testimony of a judge is 

sought, 
the process of subpoenaing witnesses. 


might unduly complicate 
[herefore, such statutes might not 
very helpful. 
However, I am inclined to believe 
that of Ethics 
ould be helpful. It could be stated 


additional Canons 
that a lawyer should not use a judge 
is a witness primarily because he is 
idge, and that a judge should not 
tify if he could help it when his 
timony is desired primarily be- 
ise he is a judge. This duty should 
placed on both lawyers and judges 

d not on lawyers alone. Therefore, 

| believe that a Canon of Professional 
Ethics to admonish lawyers to refrain 
mm calling judges as witnesses, 
hen they can do so without damage 
their clients, would be desirable. 
do not think the present Canons 
rred to by Mr. Drinker are spe 
fic enough in this respect but either 
of them could be made sufficient 
amendment. However, I also 
think this should be supplemented 
v a Canon of Judicial Ethics which 
ould likewise admonish judges that 
hev should not voluntarily testify 
xcept where justice clearly requires 
I think that both 
eeded if either is needed. 


Canons are 
If these reciprocal Canons were 
dopted most judges and lawyers 
would try to abide by them and, in 
iny particular case, would mutually 
try to determine the question of 
hether justice clearly required the 
udge’s testimony. I think we can 
ely upon the good sense and sound 
of 
working together with such Canons 
sa guide; and I think this is the best 
solution of the problem. Of course, 


udgment lawyers and judges 


hen differences arise the lawyer in 
the case will have to make the de- 
ision as to use of compulsory proc ess 
ecause he has the ultimate responsi- 
ility to protect the rights of his 
client. I believe it is best to leave 
it that way. 






Statement by Kimbrough Stone 


I take it that this Committee was 
authorized by the American Bar As- 
sociation because of the reaction re- 
sulting from the appearance of two 
Justices of the Supreme Court as wit- 
nesses to the good character of Alger 
Hiss in the first Hiss trial. The ex- 
tent of that reaction seemed to call 
for consideration—initially, through 
this Committee—of the entire subject 
of judges being witnesses. Since the 
sole difference among members of the 
Committee relates the 
character witnesses 


to use of 


judges as in 
criminal trials, the matter is brought 
back to and focused upon the real 
issue. 

The issue arises from the occasion- 
al conflict between two grave con- 
cepts of public welfare: (1) justice 
to an accused; and (2) preservation 
of the highest confidence and respect 
for our courts.* The issue 1s whether 


any rule—by ethical canon or by 
statute—should be announced to ap 
ply to such situations. I think a stat 
utory rule is desirable. 

Under present United States stat- 


utes, compulsory attendance of 
judges as such witnesses is provided 
in United States courts. Thus a 
judge may be compelled to appear 
no matter how injurious it might be 
to respect for the courts; no matter 
how available are other and just as 
good or better witnesses; and no mat- 
ter how unwilling he might be. The 
judge has no choice. Counsel for ac- 
When the 


function of 


cused alone determines. 


peculiar nature and 


“character” evidence are considered, 


it would seem that a _ reasonable 
limit should be put upon such deter- 
mination by counsel to prevent mis- 


use to the detriment of the courts. 

This limit might take the form of 
a denial of compulsory process to 
compel a judge to appear solely as 
a witness to character except by order 
of the trial judge upon determina- 
tion that such evidence is not other- 
wise available or is necessary for a 
This 


deny such evidence to accused only if 


fair trial of accused. would 


both the witness judge and the trial 
judge deemed it unnecessary. Also. 
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it would furnish a means of protect- 
ing the courts from unwarranted use 


of judges as such witnesses.!@ 


Statement by Floyd E. Thompson 


I concur in the Chairman's sup 
plemental statement. 


9. Thot the situation results largely from a mis- 
conception of “‘character’’ evidence os being the 
opinion of the witness and that judges appearing 
under compuision of inescapable process should 
not be then criticized for testifying seem beside the 
question. The actuolities ore: that the public does 
hove this misconception; that it does often regard 
such appeorance of o judge os ao choracter witness 
unfavorably; and that such public criticism tends to 
lessen respect for the courts 

10. These suggestions leave o judge free to ap- 
peor os o choracter witness voluntorily. It may be 
that there should be some limitation of voluntary 
oppecrance. At least for the present, | would pre- 
fer leaving thet determination to the sense of pro- 
priety of such judge in the light of the situation 
presented 
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Book Company, 1110—13th St., N. W., ash- 

ington, D. 

USED LAW BOOKS AT ATTRACTIVE 


prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 

Lake, 321 Kearny Street, San Francisco 8, 
California. 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 illustra- 
tions, $10 delivered. Also “‘Questioned Document 
Problems, Second Edition,” 546 Pages, $7  de- 
livered. Atpert S. Osporn, 233 Broadway, New 
York City. 





USED LAW BOOKS BOUGHT AND SOLD. 
State Reports, Reporters System units, Digests 
Amer. Law Reports, Text-Books, — dias, 
etc. Correspondence solicited. R. ” OYLE, 
705-07 Leonhardt Bldg., Oklahoma City, Okla. 





EVERYTHING IN LAW BOOKS, Gero. T. 


Brset Co., Philadelphia 6, Pa 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci, SKIPWITH, 
306 West Ist Street, Los Angeles 12, California. 





LAW BOOKS, NEW, USED, BOUGHT, SOLD. 
JoserH Mitcuett, 5738 Thomas Ave., Philadel- 
phia, Pennsylvania. 


KEY TO INCOME TAX, YEAR-AROUND 

Tax Guide for Lawyers. Indexed for instant ref- 
erence. Written by George Stinson, LL.B., for- 
merly Asst. Attorney General in Charge of Tax 
Litigation Dept. of Justice. Only $1.00 Staples 
Press, Inc., 70 East 45 Street, N. Y. 17. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 32-page printed catalog free on request, lists 
some used law books we have for sale, also indi- 
cates the type of material we will purchase. 
Crartor’s Boox Store, Baton Rouge 6, Louisiana. 





LAW BOOKS—WE CAN SUPPLY THE FOL- 
lowing sets at this time: Law Quarterly Review 
Journal Criminal Law & Criminology—Air Law 

Review—American Journal of International Law 

U.S. Attorneys General Opinions — Decs. of the 

Commissioner of Patents —- American Maritime 
ases New Hampshire Reports to the National 

Reporter System—Yale Law Journal——Public Util- 

ity Reports—all State Reports to the National Re- 

porter System—Largest stock of Legal Periodicals 

of any dealer in the U.S. Dennis & Company, 251 

Main Street, Buffalo 3, New York. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLARK BoarpDMAN 
Co., Lrp., 11 Park Place, New York City. 





L/.W BOCKS BOUGHT, SOLD, EXCHANGED. 
irvine Korus, Metropolitan Bldg., Vancouver, 
Washington. 





LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Natrona Law 
Lisrary Appraisat Assn., 538 S. Dearborn St., 
Chicago 5, Ill. 





“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert Cited by 
John Henry Wigmore, 368 Pages, 250 LIllustra- 
tions. Price $5.00. J. V. Harinc & J. H. Harine, 
15 Park Row, New York 7, N. Y. 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 CALI- 

fornia St., San Francisco 11. Examinations 
made of suspected and disputed documents of any 
kind in any language. Established 1913. Reasoned 
expert opinions prepared, based on demonstrable 
facts scientifically determined. 

Services comprise authentication of handwriting 
of living, deceased and missing persons; diplomata; 
decipherment of charred, mutilated and sophisti 
cated documents; microchemical analysis of writ- 
ing materials; age determinations of writing and 
typewriting, etc. For typical case see Cline v 
Brock, 82 Cal. App. (2d) 958, 962, 963; 188 Pac. 
(2d) 263, 

Expert for American Claimants before Mixed 
Claims Commission, United States and Germany, 
1929-1939 Black Tom and Kingsland cases, New 
York; Docket Nos. 8103, 8117, et al. 

Impounded documents visited anywhere for 
study, Western States and Hawaii in particular. 





THOMAS LAW BOOK COMPANY PUBLISH- 

ers, Dealers, Importers. We Sell, We Buy, We 
Exchange. In Business 64 years. 209 N. 3rd, 
St. Louis 2, Mo. 
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BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and _ typewriting. 
10 years of practical experience. 711 E. & C. Bidg., 
Denver, Colorado. 


M. A. NERNBERG, EXAMINER OF Djs. 

puted Documents, Twenty-five years experience, 
Formerly specially employed by the United States 
Government as handwriting expert in cases involy. 
ing handwriting. Law & Finance Building, Pitts. 
burgh, Pa. Phone Atlantic 1911. 





CHARLES C. SCOTT, KANSAS CITY, MIS 

souri. Identification of handwriting and type. 
writing. Detection of alterations. Decipherment 
of faded and charred documents. ‘Photographic 
evidence” for court. Fully equipped laboratory, 
Qualified witness. Member American Society of 
Questioned Document Examiners. Commerce Build. 
ing, Telephone Victor 8540. 





INVESTIGATORS 





CALIFORNIA — GENERAL INVESTIGA. 

tions—-Probate, missing persons, etc. Licensed 
expert. Victor W. Hatt, 58 Sutter Street, San 
Francisco 4. 





PENNSYLVANIA LICENSED. GENERAL IN. 


vestigations. Scientific examination all classes 
questioned documents. Keeler Polygraph Decep- 
tion tests. Photography, etc. Willis Adams, 
Phone 570-J. P. O. Box 272, Carlisle, Pennsyl- 
vania. 
SAMUEL R. McCANN, EXAMINER OF 


Questioned Documents. Complete 


T . ae . laboratory 
Telephone 5723, Yakima, Washington. 





MISCELLANEOUS 





BIG GAME HUNTING IN LIMITLESS PRIM. 

itive wilderness. Season on elk, deer, bear, and 
moose, October 15th to December Ist. Hunting is 
done on horseback from ranch or two mountain 
camps located in a game paradise. Where getting 
game is a reality and not a disappointment. Where 
you can hunt in the freedom of expansive wilder- 
ness. Where good sportsmanship is the essence of 
life. Registered guides who are old timers in the 
game. 7 days, all expenses for $120.00 including 
guide service, transportation from airport or sta- 
tion, meals, horses, cabins or camp no extras 
Please write for more information. Nine Quarter 
Circle Ranch, Gallatin Gateway, Montana. 





WEISS STEEL CO., INC., 600 WEST JACK 
son Blvd., Chicago 6, Illinois. Buyers of Surplus 
Steel Inventories. 30 Years of Steel Service. 





ROBES 





JUDICIAL ROBES—CUSTOM TAILORED 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





POSITIONS WANTED 





YOUNG PROFESSOR IN METROPOLITAN 
law school desires position in smaller city or 
town. Harvard graduate. Publications. Box DW. 





CORPORATION COUNSEL AVAILABLE 
15 years experience--thoroughly familiar with 
it contracts—-graduate Harvard Law 
Massachusetts, New York, California. 


Box HH 








THINK 
OF THE GOOD 

YOU WILL DO YOURSELF 
WITH A SET OF 


—A\merican A eects 


IN YOUR OFFICE OR HOME LIBRARY 
TO GIVE YOU HELP ON EVEN THE 
MOST COMPLEX QUESTIONS 


oratory 


* * 


Write to either associate publisher 
for complete information 
without obligation on 
your part 
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Bancroft-Whitney Company, San Francisco 1, California 
The Lawyers Co-operative Publishing Co., Rochester 3, N. Y. 
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“To Members 


AMERICAN BAR 
ASSOCIATION 


Everywhere! 


We extend a cordial invitation 
to visit our modern law book 


store during your stay in Wash- 





ington—to use our fine library— 
or to just say “Hello’—. It will be 


a pleasure to greet you and 





serve you in any way we can. 


WASHINGTON LAW BOOK COMPANY 


810 Thirteenth Street, N. W. 
Washington, D. C. 
Phone — Metropolitan 2244 














